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INTERLOCKING DIRECTORATES, THE PROBLEM 
AND ITS SOLUTION. 


c is only in very recent years that the relationship between the 
director and the corporation has been receiving serious public 
attention. The present interest in the subject results from the 
unusual conditions obtaining since the year 1896. A great change 
has occurred in business methods and conditions during this period. 
About fifteen years ago was ushered in an era of expansion in 
trade and business of every kind. The resources of the nation 
were unprecedentedly developed and business established upon the 
largest scale ever known in this country, or perhaps in any other. 
Apparently it was deemed necessary by those engaged in the 
promotion of various manufacturing, industrial, and financial enter- 
prises to bring about consolidations and combinations of organ- 
izations engaged in the same line of activity but more or less 
competitive. This brought together in the enlarged organization 
representatives or former owners of the constituent companies 
theretofore independent, but by consolidation made into a single 
unit of influence and operation. It goes without saying that these 
undertakings could not have succeeded without the supply of ample, 
and indeed large, financial resources. This requirement brougit. 
into the situation banking firms and corporations having a very 
large public following and influence. 

There are two distinct views, each honest and each entitled 
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to credit for sincerity, with reference to the wisdom of the changed 
policy as applied to the various commercial, railroad, and financial 
interests. The one insisting that combination of independent 
enterprises, heretofore competitive, into large and massive organ- 
izations, if continued and persisted in, will work serious and irrep- 
arable injury to the nation; that the most important thing for the 
life and endurance of a nation is the character, the independence 
and competency of its people; that business is always at hand 
but men are not; that resources are ever present, but men are 
required to develop them; that wealth is constantly at our door, 
but men are needed to gather and utilize it; that these massive 
combinations impoverish the nation in its constructive business 
men; that they destroy independence, shatter hopes, and make for 
a nation of clerks and subordinates, instead of men and masters. 

On the other hand, it is claimed, with equal sincerity, that this 
nation in taking rank amongst the nations of the world must keep 
pace with the tremendous commercial development of the times, 
and to do so, must have large means, large facilities, and large and 
comprehensive organizations, and that this cannot be attained 
under the competitive conditions which previously existed, but 
only by establishing larger business and individual units. It is 
said that though competition in this country may thus be inter- 
fered with, greater opportunity for the industries of the nation 
as a whole, in competing with the industries of other nations, is 
thereby established and assured. 

Be that, however, as it may, combinations and consolidations 
were made, and therewith came many and serious abuses, some 
of which were vicious in intent and most of which grew and de- 
veloped from the very nature of things. It is only within the 
last few years that the public mind has become alive to the exist- 
ing conditions. Discontent and unrest have been widespread 
throughout the land. With these have come an awakened public 
protest and the nation is brought face to face with some of the 
most serious problems of the day, namely, the relationship of 
directors; the abuses of their powers; the violation of their duties, 
and the liability for their conduct and acts, either of omission or 
commission. These involve not only the duties, obligations, and lia- 
bilities of directors individually, but also of other corporations, hav- 
ing common or dual interests, of which they are also directors. 
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This awakening of the people has been sudden and the assault 
has been swift. Those who are the subject of attack had been 
lulled into security by inaction resulting from ignorance and 
intimidation. Resting upon that faint security, they have felt 
themselves buttressed and fortified in law. It is our purpose to 
demonstrate that the law, .instead of furnishing protection and 
justification for the practices engaged in, will, when promptly 
availed and diligently enforced, make for the undoing and pre- 
vention of what have been misguided, mistaken, or improper 
practices. 


Present Fiscal Practice. 


In recent years the practice has prevailed by which financial 
institutions have become the fiscal agents or issuing houses for 
corporation securities made to meet the financial requirements, 
and in the process it usually happens that some representative 
of such financial institution is a member of the board of directors 
of the corporation for which it is acting as the fiscal or issuing 
agency. Knowing how important to the success of any enter- 
prise is the element of financial aid, we can well appreciate, with 
the fiscal agent at the table of directors, that in the discussion of 
the financial policy and the financial requirements of the issuing 
corporation, the influence of such agency is not only persuasive, 
but dominating. It is, of course, absolute when the fiscai agency 
is exclusive. 

Such a condition is insupportable. It is violative of freedom and 
independence of business and trade, and is contrary to both law 
and equity. The corporation does not deal at arm’s length with 
the banking or financial institution thus dominating its directory. 
There are not two sides to the transaction, and it is clearly one in 
which the director represents both buyer and seller — a condition 
so subversive of correct business practice that injury must result to 
either one or the other, regardless of intention. 

We find in this practice banking institutions, through member- 
ship on the board of directors, controlling the fiscal policy, and 
indeed, we may say, the business policy of railroads, manufactur- 
ing companies, and commercial enterprises. The result is that these 
financial institutions very largely control that branch of business 
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which deals with the issue and negotiation of securities, and not 
only dominate the issuance and character of the securities, but 
are able to become the purchasers thereof. 

Coincidently, it has been the practice and experience that these 
same forces, which through directorships in various corporate 
enterprises dominate the fiscal and business policy thereof, through 
the same form of relationship influence or control the sources of 
wealth necessary for these enterprises, 7. ¢., the state banks, trust 
companies, national banks, and insurance companies. 

This is contrary to public policy, is opposed to business fairness, 
and opens the door to cupidity and fraud. The important life 
insurance companies doing business in this country annually 
receive from their policyholders perhaps more than two thousand 
million dollars. A very large part of these funds must be, and 
are, invested by the insurance companies. Trust companies and 
‘ savings banks receive hundreds of millions of dollars of funds 
which need to be invested, and the state banks and the national 
banks likewise are the custodians of the people’s fortunes, which 
must be made to earn through the investment market. It follows 
that insurance companies or financial institutions having funds to 
put out for investment, through their representatives who at the 
same time are directors of the selling company, find opportunity 
for investment immediately at hand. 

This condition is not confined to transactions between railroads 
and industrial companies on the one hand and insurance com- 
panies, trust companies, or financial institutions on the other. 
Similar practice prevails through similar influences and relations 
concerning trade and commerce among corporations and enter- 
prises engaged in large business, and particularly such as properly 
would come under the head of interstate commerce. 

The forces influencing and dominating boards of directors of 
corporations engaged in finance, banking, insurance, railroading, 
and commerce through common or interlocking directorships, 
restraining and stifling competition and freedom in business, and 
denying equality of opportunity to all entitled thereto, abuse and 
violate the fiduciary relation and trust obligation of directors. 
Some treatment must be found to cure or destroy the evil. 

Is there in the law a remedy? If so, can its-enforcement be aided? 
If not, what further legislation is needed? 
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I. Common-LAw REMEDIES. 


The responsibilities and duties of directors and corporations 
under the law are the same now as they were prior to this era 
of consolidation. The foundation upon which rest the various 
elements of power, duty, obligation, and liability of directors is 
the fiduciary relationship existing between directors and the 
corporation. . 

The law-books and the decisions of the highest courts of many 
of the states and of the United States are replete with text and 
pronouncements holding that the relationship between a director 
and the corporation is fiduciary, and that the director for all 
practical purposes is a trustee, the corporation and its stock- 
holders the cestuis que trustent, and the property of the corporation 
a trust fund. 


“The directors of a corporation are ordinarily invested with the 
most extensive powers of management. They are empowered to repre- 
sent the company in all of its business transactions and ventures; and 
the entire corporate affairs are placed in their charge, upon the trust 
and confidence that they shall be cared for and managed for the common 
benefit of the shareholders, and in accordance with the provisions of the 
charter agreement. It is manifest, therefore, that the directors of a 
corporation occupy a position of the highest trust and confidence, and 
that the utmost good faith is required in the exercise of the powers con- 
ferred upon them.” ! 


In the case of Bosworth v. Allen ? it is said: 


“While not technically trustees, for the title of the corporate property 
was in the corporation itself, they were charged with the duties and 
subject to the liabilities of trustees. Clothed with the power of control- 
ling the property and managing the affairs of the corporation without 
let or hindrance, as to third persons they were its agents, but as to the 
corporation, itself, equity holds them liable as trustees. . . . While 
courts of law generally treat the directors as agents, courts of equity 
treat them as trustees, and hold them to a strict account for any breach 
of the trust relation. For all practical purposes they are trustees when 
called upon in equity to account for their official conduct.” * 





1 Morawetz on Private Corporations, 2 ed., § 516. 
2 168 N. Y. 157, 164, 61 N. E. 163, 164 (1907). 
3 See also Barnes». Brown, 80 N. Y. 527, 535 (1880): “It is true that the plaintiff, while 
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A. Directors’ Disability. 


The fiduciary relationship is so thoroughly regarded as one of 
trust, that a corporation whose board of directors acts through 
a quorum of its members will not be permitted to sustain, against 
protest or objection, any contract or transaction authorized by 
such quorum, if any director interested in the subject matter of 
the contract or transaction forms a necessary part of the quorum. 
The courts, in that respect, hold an interested director to be a 
stranger to the corporation, and his presence in the meeting as that 
of a mere bystander, and hence decline to enforce or sustain the 
action of such a quorum. 

The authorities in support of this doctrine are clear, and the 
language unequivocal. 

Thus in Curtin v. Salmon River Hydraulic Gold-Mining & 
Ditch Co.‘ it is said: , 


“The same rules which preclude an interested director from uniting 
with other directors in the creation of an obligation in favor of himself 
by his vote, forbid him from uniting with them in creating such obliga- 
tion by any act or exercise of his official position; and a meeting at which 
there is not a majority of the directors, exclusive of such interested di- 
rector, is not a competent board for the transaction of any corporate 
business.® 





acting as a director of the corporation, held a fiduciary relation to it. He was a trustee 
of the corporation, and was under the same disability, which attaches to all trustees 
in dealing with trust property and in transacting the business pertaining to the trust. 
He could not act as trustee and for himself at the same time, and he would not be 
permitted to make a profit to himself in his dealings with the corporation. It is against 
public policy to allow persons occupying fiduciary relations to be placed in such posi- 
tions as that there will be constant danger of a betrayal of trust by the vigorous 
operation of selfish motives.” 

* 130 Cal. 345, 351, 62 Pac. 552, 554 (1900). 

5 The court adds: “In Jones v. Morrison, 31 Minn. 140, 16 N. W. 854, it was held 
that a director of a corporation ‘cannot properly act on or form part of a quorum to 
act’ on a proposition to increase his compensation. 

“In Van Hook ». Manufacturing Co., 5 N. J. Eq. 169, the chancellor said that a 
member of a corporation contracting with it is regarded, as to that contract, as a 
stranger, and held that, as the corporation was managed by five directors one director 
could not, with two others constitute a board to vote a mortgage from the company 
to himself. This case was afterwards reversed upon other grounds but no dissent from 
this rule was expressed.’”’ See also 2 Thompson on Corporations, §§ 1158, 1159. 

A very interesting position has been taken by the courts, both in England and 
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B. Voidability of Contracts. 


It has been contended, and with some success, that transactions 
and contracts of corporations in which a director is interested indi- 
vidually or through other corporate connections are not inhibited, 
unless the particular transaction is authorized by the board 
through the vote of the interested director; that such interest is 
immaterial, if it appears that the interested director is only one 
of a number, and that his confréres authorized the transaction. 

This should not be the rule. We cannot close our eyes to con- 
ditions as they are. We do know, in modern practice, that one 
individual director frequently, if not in a majority of cases, is the 
dominant force in the conduct of corporate affairs. We do know 
that banking firms and banking institutions, whose representatives 
are on the boards of directors of different corporations, have a sphere 
of influence in the deliberations and decisions of such boards of 
directors that is not measured by the number of votes, but by the 
power exerted through relations and affiliations of common in- 
terest. In law it should be immaterial how many directors vote 
in favor of a contract or a transaction in which a director, directly 
or indirectly, has an interest; it should be set aside, and relief 
granted to the corporation and its stockholders, even though 
the interested directors refrain from voting. 





in this country, relating to the disability of an interested director, and the right or 
propriety of his acting as a director when his interest in any transaction or con- 
tract with the corporation appears. 

In England there is a law— the “ Companies Clauses Act ” — which provides 
that whenever it appears that a director of a corporation is interested in corporate 
matters under consideration by the board of directors, such director, in conse- 
quence thereof, is removed from office. See Aberdeen Ry. Co. v. Blaikie, 2 Eq. Rep., 
Pt. 2, 1281, 1291, et seg. (1854). 

This same subject has been considered in this country, and is referred to in 
Taylor on Corporations, 4 ed., § 627: “‘ And when a corporate officer finds his per- 
sonal interests substantially opposed to those of the corporation, then not only on 
account of the rights of the corporation and his duties to it, but also for the 
sake of his own security, the plainest course for him is to resign.” 

The doctrine is supported in the case of Goodin v. Cincinnati and Whitewater 
Canal Co., 18 Oh. St. 169, 183 (1868), where it is said: “A director whose per- 
sonal interests are adverse to those of the corporation has no right to be or act 
as a director. As soon as he finds that he has personal interests which are in 
conflict with those of the company, he ought to resign.” 
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A case in point is Munson v. Syracuse, Geneva & Corning R. Co.* 
The court says: 


“Tt can make no difference in the application of the rule in this case 
that Munson’s associates were not themselves disabled from contracting 
with the corporation, or that Munson was only one of ten directors 
who voted in favor of the contract. .... The law cannot accurately 
measure the influence of a trustee with his associates, nor will it enter 
into the inquiry, in an action by the trustee in his private capacity to 
enforce the contract, in the making of which he participated. The value 
of the rule of equity to which we have adverted lies to a great extent 
in its stubbornness and inflexibility.” 


The trust relationship existing, there should be no doubt of the 
rule that a director should not deal with his corporation in any 
matter in which he is interested, directly or indirectly; be the in- 
terest in the transaction individual or that of another corporation 
in which such director is interested, either as an officer, stockholder, 
or director. 

Though the great weight of authority supports the conclusion 
that contracts made by corporations, in which its directors are 
interested, either individually or through their affiliations with 
other corporations, are not void ab initio, but merely voidable, 
yet the rule of law in this respect is such that for all practical pur- 
poses, if the contract or transaction be attacked, it will be avoided 
almost as a matter of course, because the question of the integrity 
or the good faith of the transaction will not be inquired into. 
The courts will not consider whether or not the transaction has been 
injurious. Indeed, they have gone so far as to hold that even where 
it could be affirmatively shown that the transaction was beneficial 
to the corporation, yet, the fact of the relationship appearing, the 
transaction will be set aside, as contrary to public policy and good 
morals. The decisions in this respect are uniform, and the language 
is strong and unmistakable. 

In Aberdeen Railway Co. v. Blaikie’ it is said: 


“So strictly is this principle adhered to, that no question is allowed to 
be raised as to the fairness or unfairness of a contract so entered into. 
It obviously is or may be impossible to demonstrate how far in any par- 
ticular case the terms of such a contract have been the best for the ces- 





6 103 N. Y. 58, 74, 8 N. E. 355, 358 (1886). 7 Supra. 
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tuis que trust which it was possible to obtain. It may sometimes happen 
that the terms on which a trustee has dealt or attempted to deal with 
the estate or interests of those for whom he is a trustee have been as 
good as could have been obtained from any other person; they may even 
at the time have been better; but still, so inflexible is the rule, that no 
inquiry upon that subject is permitted.” 


And in so late a case as Brooklyn Heights Ry. Co. 2. Brooklyn 
City R. Co. the court says: ® 


“When the adverse interest is made to appear, the law invalidates 
all contracts made by the trustee or fiduciary, in which the latter was 
personally interested, at the election of the party that was represented 
by him or them. The court said: ‘The law permits no one to act in such 
inconsistent relations. It does not stop to inquire whether the contract 
or transaction was fair or unfair. It stops the inquiry when the relation 
is disclosed, and sets aside the transaction or refuses to enforce it, at 
the instance of the party whom the fiduciary undertook to represent, 
without undertaking to deal with the question of abstract justice in 
the particular case.’ 

“And this rule is applied, even though there be no suggestion of 
actual fraud in the transaction.” ® 


The rule that contracts of corporations with directors who are 
interested therein may be set aside, applies also to the case of 
contracts between corporations having common directors. The 
authorities hold that corporate transactions authorized and entered 
into between two corporations through the instrumentality of com- 
mon or dual directorship may be set aside at the instance of either 
corporation. 

Morawetz on Private Corporations ! says: 


“Tt follows, therefore, that the directors, or other agents of the cor- 
poration, have no implied authority to bind the company by making a 





8 135 N. Y. Supp. 990 (June 7, 1912), quoting from Munson ». S., G. & C. R. Co., 
supra. 

9 See Duncomb v. New York, H. & N. R. Co., 84 N. Y. 190, 199 (1881): “Nor 
is it at all questioned that, in such cases, the right of the beneficiary or those claiming 
through him to avoidance does not depend upon the question of whether the trustee 
in fact has acted fraudulently, or in good faith and honestly, but it is founded upon the 
known weakness of human nature and the peril of permitting any sort of collision 
between the personal interests of the individual and his duties as trustee, in his fiduciary 
character.” See also Barr v. New York, L. E. & W. R. Co., 125 N. Y. 263, 274, 26 
N. E. 145, 148 (1891). 10 Sec. 528. 
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contract with another corporation which they also represent, each com- 
pany would be interested in obtaining an advantageous bargain at the 
expense of the other company, and each would have a claim upon 
the best endeavors of his agents, unbiased by favor to others.” 


This doctrine was most exhaustively considered in the case 
of Metropolitan Elevated Ry. Co. v. Manhattan Ry. Co.," where 
in a thorough and well-considered opinion the court said: ” 


“T think, therefore, that the undoubted rule of law in this State is, 
that every contract entered into by a director with his corporation may 
be avoided by the corporation within a reasonable time, irrespective of 
the merits of the contract itself. But we are asked, does this disability 
extend to the case of a contract between two corporations, some of whose 
directors hold that office in each corporation? 

“T can see no difference in principle between the case of a director 
contracting with his corporation, and that of directors of one corpora- 
tion contracting with themselves as directors of another corporation. 
The evils to be avoided are the same, the temptations to a breach of 
trust are the same, the want of independent action exists, and the 
divided allegiance is just as apparent.” 


A similar situation was presented for judicial investigation and 
decision in the very recent case of Globe Woolen Co. v. Utica Gas 
and Electric Co.," involving a contract made between two corpo- 
rations. 

In that case the chairman of the executive committee of the 
complaining corporation had no substantial financial interest 
therein, but was largely interested in the other party (a corporation) 
to the contract. At the meeting of the board of directors when 
the disputed contract was authorized he refrained from voting; 
nevertheless, his relationship as a director and chairman of the 
executive committee was regarded as influential and persuasive. 
The court set aside the contract upon the complaint of the injured 
corporation, and said: 


“Tn the case at bar it is apparent that the plaintiff’s president, through 
his influence in the management of the defendant corporation, and 





11 14 Abb. N. Cas. (N. Y.) 103 (1884). 3 P, 272. 
8 151 N. Y. App. Div. 184, 136 N. Y. Supp. 24 (May 29, 1912). 
MP. 31. 
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through his influence as a member of its executive committee, procured 
or permitted the contracts in question to be entered into, which were of 
great advantage to the plaintiff, and to himself personally, but which 
were unduly burdensome upon and altogether unconscionable as to the 
defendant. ... 

“Nor is it important that plaintiff’s president in the transaction in 
question represented the defendant silently; that he did not openly 
advocate or vote for the adoption of the contracts. His negotiation 
of the same implied and carried with it the force and effect of his 
approval... . 

The contracts were voidable at the election of the defendant, and so 
independently of the question whether there was fraud or good inten- 
tions on the part of the plaintiff’s president in bringing about their 
consummation.” 


Also in the case of Brooklyn Heights R. Co. v. Brooklyn City 
R. Co.," the court held invalid and set aside a contract made 
between two corporations because such was authorized and exe- 
cuted by common officers and common directors. 


c. Accountability for Profits. 


The authorities do not seriously differ as to the right to vitiate 
and set aside a contract or transaction entered into by a corporation 
with a director who is directly or indirectly interested therein; 
but vitiating the undertaking in many instances may work greater 
injury to the corporation than affirming it. 

It is not necessary to disaffirm such a transaction as a basis for 
relief. The contract may be affirmed and the officer or directors 
interested required to account for all profits made." 

It is the unvarying rule that an agent or a trustee dealing with 
the property of the principal or cestui que trust cannot profit thereby. 
All directors realizing any profits or benefits from such trans- 
actions may be held accountable therefor, and required to surrender 
them to the corporation. 


“Corporate officers may not buy from or sell to their corporation 
and retain any profits from such transactions, unless the profits are 
known and the transactions acquiesced in by all who could claim 
‘any interest in the profits. For all secret profits derived by them 





1 Supra. 16 Taylor on Corporations, § 631. 
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from any dealings in regard to the corporate enterprise, they must 
account to the corporation, even though the transaction may have ben- 
efited it.” ” 


In Pepper v. Addicks * the action was by the receiver of the 
Bay City Gas Company against Addicks, to compel him to pay 
over certain profits which he was alleged to have made improperly 
by using the corporate assets for his individual purposes. The 
court in sustaining the bill says: 


“His liability rests upon the fundamental principle that one who 
occupies a position of trust and confidence — such as the president, or a 
director, of a corporation — shall never be permitted to abuse his official 
position by dealing with the corporate property for his private gain. 
If he so deals, by whatever tortious devices, his acts are voidable if his 
trail can be followed, and he may be called upon to account for the 
profits that he has wrongfully made.” 


And in Wardell v. Union Pacific R. Co. the United States 
Supreme Court says: 


“Directors of corporations, and all persons who stand in a fiduciary 
relation to other parties and are clothed with power to act for them, 
are subject to this rule; they are not permitted to occupy a position 
which would conflict with the interest of parties they represent, and are 
bound to protect. They cannot, as agents or trustees, enter into nor 
authorize contracts on behalf of those for whom they are appointed 
to act and then personally participate in the benefits.” #4 





17 Taylor on Corporations, § 629. See also Morawetz on Private Corporations, 
2 ed., § 518. 

18 153 Fed. 383 (1907). 

19 P, 405. 

20 103 U. S. 651 (1880). 

% See also Gilman, Clinton & Springfield R. Co. v. Kelly, 77 Ill. 426, 432 (1875): 
“The vital question is, whether it was lawful for any number of the directors of the 
railroad company to become members and stockholders in the Morgan Improvement 
Company, with whom they had a construction contract. Whether the contract was 
originally valid, is not now an important subject of inquiry; for if it was illegal for 
the directors to become members of the construction company, and participate in the 
profits, if any should be realized, that fact would establish a right in complainants 
to have an account taken, as clearly as though the contract, in the first instance, was 
unlawful. The same conclusion would inevitably follow, and the result, so far as the 
participating directors are concerned, would be the same. 

“We are inclined to adopt the latter view, viz.: that no director could rightfully 
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The rule that a director may not profit from any transaction 
with the corporation in which he is interested applies also to a cor- 
poration or partnership or association, whose officers, directors, 
members, or agents are represented in the other company’s board of 
directors. 

This is a remedy that is swift and wherein a recovery is reasonably 
certain, but there may be instances in which legitimate business 
would be seriously hampered and interrupted if this rule is unrea- 
sonably applied. For instance, it might be carried to the extreme 
of establishing liability for profits by way of interest on loans or 
deposits of corporations with banks having common directors, or 
the customary and usual business profits of companies engaged in 
manufacturing or commercial enterprises, having common direc- 
tors. The application of the rule to such cases would be unjust 
and injurious instead of helpful and right. It may be, therefore, 
that some other rule of recovery should be considered, such as 
actual damages sustained, or undue profits gained. 


Silence of Directors. 


Ordinarily, where provision is made in any statute requiring 
assent as a basis for personal liability of a director, the courts have, 
in giving construction thereto, almost uniformly held it to be 
necessary that some affirmative act or some positive conduct on 
the part of a director be established as a basis for liability. But in 
the case of Patterson v. Stewart” we find that the assent on the 
part of the director was spelled out of his course of conduct, with- 
out any affirmative or positive action being disclosed. ‘The court 
in that case, after defining what may be regarded as assent, says 
the following: * 


“This assent, however, need not be express. If a director knew that 
a violation of law was being or about to be committed, and made no 
objection, when duty required him to object, and when he had the 
opportunity of doing so, this would amount to ‘assent.’” 





become a member of the improvement company, with whom the railroad company 
had a contract to furnish the means with which to build the road, with a view to share 
in the profits, and that if any gains should be realized in the enterprise, they would 
belong to the railroad company, upon the equitable principle which forbids the trustee, 
or person acting in a fiduciary capacity, from speculating out of the subject of the 
trust.” 2 41 Minn. 84 (1889). 3 P. 94. 
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The force of this ruling becomes apparent in view of the gen- 
erally accepted doctrine that if a director who is interested in a 
transaction under consideration by the board be present and 
bring to bear the influence of his membership, but refrains from 
voting, his non-action will relieve him from obligation. 

Directors should not be permitted to relieve themselves of 
responsibility by merely remaining silent. It is the duty of the 
director to disclose to his fellow directors his interest in the trans- 
action in hand as well as all the benefits and advantages accruing 
to him therefrom. If he cannot or will not do this, he should resign 
from the board, relieve the directors of the influence of his presence 
and membership and enable the board to deal with him at arm’s 
length. 

This has not been the practice. Generally the interested director 
is present at the meeting, exerting the influence of his membership 
in the board, and then seeks to relieve himself of responsibility by 
having the record show him “not voting.” 

This case of Patterson v. Minnesota Manufacturing Co. deals 
with the situation in a way that should put an end to this cir- 
cumvention of the legal consequence by silence, construing such 
conduct of a director into an assent, and visiting upon the in- 
terested director the consequences either of having the transac- 
tion set aside, if the corporation sees fit to do so, or of holding 
the director liable for whatever profits may come to him as a 
result of that undertaking. 

It is the right of every corporation’ to have disinterested counsel 
and unbiased discussion from every director; and it is his duty 
to those who are not informed to disclose fully his interest in and 
knowledge concerning any transaction before the board of direc- 
tors for action.” 


II. Proposep STATUTORY REMEDIES. 


Proceedings against officers and directors of corporations arising 
out of contracts and transactions of the company in which such 
officers or directors were interested have been very infrequent. 





* The following pertinent language in this regard from Aberdeen Ry. Co. v. Blaikie, 
supra, p. 1287, is applicable: “It was Mr. Blaikie’s duty to give to his co-directors, 
and through them to the company, the full benefit of all the knowledge and skill 
which he could bring to bear upon the subject.” 
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Although the last fifteen years of corporate organization and 
management are replete with transactions of the character con- 
demned under the rules dealing with fiduciary relations, yet the 
records of the courts are singularly free of actions of this kind. 
Why is this so? The answer is not difficult to find. 

First. The stockholders and parties in interest are kept in 
ignorance of the transactions and proceedings of the company, 
especially of the matters in which the ences directly or indi- 
rectly, are interested. 

Second. The stockholders are unable to produce the necessary 
evidence to substantiate any complaint and are consequently 
disinclined to proceed. 

Third. Even if possessed of knowledge and information and 
the necessary evidence to prove the charge, yet there is failure to 
act, due to fear of reprisal; or to intimidation from sources of 
power and influence; or to timidity because of possible injury 
resulting from unknown directions; or to apprehension of the un- 
toward consequences which may befall one who complains, at the 
hands of those forces and affiliated interests which through common 
directorships and interlocking relations can wield unlimited power 
for retaliation and destruction. 

It is necessary to find the means and machinery to deal effec- 
tively with such a situation. 


(a) The first remedy to prevent unjust discrimination and 
avoid undue advantage is to enact laws, national and state, 
forbidding any person who is a bank director “to be either 
an officer or director in another bank or in any insurance com- 
pany or in any railroad or industrial company with which his 
bank has interests which may conflict or business relations of 
a fiduciary character, and this should apply to those who are 
members of banking firms or financial institutions; and it should 
also be the rule that no person who is a director or officer of 
any corporation shall be a director in any other company with 
which it has relations of such a character as to tempt or induce 
or make possible a violation or disregard of the fiduciary re- 
sponsibility which such a ditector or officer would owe to both 
corporations. 
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Apropos of this, Mr. Justice Field said, in Wardell v. Union 
Pacific R. Co.:* 


“Tt is among the rudiments of the law that the same person cannot 
act for himself and at the same time, with respect to the same matter, 
as the agent for another whose interests are conflicting. The two 
positions impose different obligations, and their union would at once 
raise a conflict between interest and duty; and constituted as 
humanity is, in the majority of cases duty would be overborne in 
the struggle.” 


(b) There should be legislation which will prohibit any railroad 
company, insurance company, bank, trust company, or industrial 
company, establishing or permitting an exclusive or sole fiscal 
agency or relationship, which will either prevent or lessen freedom 
of competition in any and all corporate transactions. 

(c) There should be legislation requiring the president of 
every corporation to make report annually to the stockholders, 
of every contract made by the corporation in which any director 
has any interest, directly or indirectly, or. with any corporation 
of which any of its directors is a member and has, any interest, 
setting forth the contract and the exact nature of the trans- 
action, and covering in detail the undertaking and its terms and 
conditions. This report should be sworn to by the president of 
the company, and untruthfulness therein should be punishable 
as for perjury. A duplicate copy of such report should be prop- 
erly verified, and filed with the Comptroller of Currency and 
Interstate Commerce Commission at Washington, and with a 
similar body in the state where the company has its principal 
executive office. 

These reports should be referred to the Attorney-General of 
the United States or of the state, as the case may be, whose 
duty it shall be promptly to make examination thereof, and if 
there are therein disclosed contracts and transactions in which 
directors are interested or in which some other corporation or 
partnership or association, represented on the corporation’s board 
of directors, is interested, take prompt action to vitiate all such 
contracts and transactions and recover any damages sustained, 
or if deemed wise, without disaffirming the contract or transac- 





% Supra. 
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tion, proceed against the interested directors, corporation or 
partnership for all profits derived therefrom. 

(d) For failure of the president of the corporation to make the 
report, he-should be made liable for any damages suffered by the 
corporation, and also adjudged guilty of a misdemeanor, with 
severe penalties. 

(e) To assure further against failure or neglect to make such 
reports, it should be made the duty of every state and national 
bank examiner and every state superintendent of insurance and the 
Interstate Commerce Commission to examine the records of every 
bank and every insurance company and every trust company, 
and every railroad company and every corporation engaged in 
interstate commerce, including the minutes of the stockholders’ 
and directors’ proceedings, and upon it appearing that any contract 
or transaction had been entered into, in which any director was 
interested, or with a corporation or partnership or association, in 
which a director was interested, that fact should be brought to the 
attention of the attorney-general of the state in case of a state in- 
stitution, and the Attorney-General of the United States where the 
corporation is within the federal jurisdiction, whose duty it should 
then become instantly to proceed, as above suggested. 

(f) It should be made the duty of the corporation, acting 
through its officers and directors, upon its own initiative, and 
without the necessity of prior request from stockholders, to set 
aside and annul any transactions, contracts, and undertakings 
with a director or in which any director has any interest, whether 
individually or for the benefit of any firm of which he is a member, 
or with which he is connected, or of any corporation in which he is 
interested or of which he is a director, and recover from such direc- 
tor or such firm or such corporation, any damages sustained; or, 
if the interests of the company require, affirm the transaction and 
proceed against such director or such firm or corporation to recover, 
by enforcement of personal liability, all profits secured in such 
transaction, unless such contract or transaction has been reported 
to the stockholders and by them approved. That duty should be 
an active one, and if the officers and directors fail to assert the 
rights of the corporation in that regard, they should be made liable 
for any damages which the corporation may sustain by their in- 
action and failure in that regard. 
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Legislation Supporting such Procedure. 


In the course of our investigations we have found legislative 
action by the state of New York as long ago as the year 1825 pro- 
viding some of the remedies above suggested for dealing with the 
existing vulnerable practice. Means for relief were there afforded 
to injured corporations or stockholders without the interposition 
of some individual, who either as stockholder or otherwise had 
been the victim of improper and illegal corporate transactions and 
who, because of fear of possible reprisals or attack by powerful 
interlocking interests, could not risk independent action. 

The attorney-general of the state of New York under that law 
not only was empowered, but. it was his duty, in behalf of the 
people of the state to bring to account corporations and the officers 
and directors of corporations transgressing and violating their 
duties and obligations.* 





% See N. Y. Rev. Stat., 1775, Pt. 3, c. 8. The following sections are applicable to 
this subject: 

“Sec. 33. The chancellor shall have jurisdiction over directors, managers, and 
other trustees and officers of corporations. 

“1. To compel them to account for their official conduct, in the management and 
disposition of the funds and property committed to their charge: 

“2. To decree and compel payment by them, to the corporation whom they rep- 
resent, and to its creditors, of all sums of money, and of the value of all property 
which they may have acquired to themselves, or transferred to others or may have 
lost or wasted, by any violation of their duties as such trustees: 

“3. To suspend any such trustee or officer from exercising his office, whenever 
it shall appear, that he has abused his trust: 

“4. To remove any such trustee or officer from his office, upon proof or convic- 
tion of gross misconduct: 

“5. To direct new elections to be held by the body or board duly authorized for 
that purpose, to supply vacancies created by such removal: 

“6, In case there be no such body or board, or all the members of such board be 
removed, then to report the same to the Governor, who shall be authorized, with 
the consent of the senate, to fill such vacancies: 

“‘” To set aside all alienations of property made by the trustees or other officers 
of any corporation, contrary to the provisions of law, or for purposes foreign to the 
lawful business and objects of such corporation, in cases where the person receiving 
alienation, knew the purpose for which the same was made: and, 

“8. To restrain and prevent any such alienation in cases where it may be threat- 
ened, or there may be ies reason to — it will be made. 


“Sec. 35. The tntatition conferred by the pee ase section shall 
be exercised as in ordinary cases, on bill or petition, as the case may require, or the 
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On several occasions this legislation was the subject of judicial 
inquiry, and received very thorough investigation and considera- 
tion; and the right and duty of the attorney-general to act on his 
own initiative was finally sustained in two well-considered and most 
thoughtful opinions in the case of People v. Ballard.?” Attention 
is drawn to the following language from the opinion of Justice 
Vann: 


“Has the state no interest in supervising the conduct of its creatures 
to whom it has confided such great power? In a broad and political 
sense, has it no interest in requiring the managers of corporations to 
observe their charters, and not abuse their powers? Has it no interest 
to prevent, by the deterrent effect of example in a flagrant case of wrong, 
similar violations of law by those managing other corporations? May 
not the Legislature have thought that sound public policy required 
not only remedies for the redress of private wrongs to be enforced at 
the instance of those injured, but also the direct interference by the state 
whenever, according to the sound judgment of a discreet and conserva- 
tive public officer, it was necessary, in order to arrest a growing evil? 
These questions, we think, suggest an answer to the argument founded 
on the supposed improbability that the Legislature would depart from 
the usual rule of requiring a direct interest to support an action. No 
such interest was regarded as necessary in order to annul a charter, 
dissolve a corporation, remove a receiver, or oust a usurper. With 
great deference to the learned judges who have reached a different con- 
clusion, and whose opinions have caused us to hesitate long and anxiously 
before pronouncing judgment, we think that this action, if otherwise 
well founded, can be maintained by the attorney-general in the name of 
the people alone.” 


In 1880 this Act of 1825 was repealed.”* But in the year 1909 a 
number of the important provisions of the repealed legislation were 
reénacted, and, so far as applicable to this subject, are found 
incorporated in sections go and g1 of Article V of the General Cor- 
poration Law of the state of New York. Though the powers of the 





chancellor may direct, at the instance of the attorney general prosecuting in behalf 
of the people of this state, or at the instance of any creditor of such corporation, 
or at the instance of any director, trustee, or other officer of such corporation having a 
general superintendence of its concerns.” 

27 134 N. Y. 269 (1892). One of these opinions was by Justice Peckham, thereafter 
one of the judges of the United States Supreme Court, and appears by way of footnote 
at page 272. See especially pp. 283, 284. 

28 See New York, Laws of 1880, c. 245. 
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attorney-general are considerably circumscribed, yet this law as 
it stands is available and useful for remedy and relief against many 
of the existing abuses, and can be made the basis of further legis- 
lation on the subject.”® 

Generally speaking, the state should not interfere in the affairs 
of a purely private corporation, and the exercise by the attorney- 
general of the broad powers conferred should be wisely defined so 
as to prevent undue activity except in extreme cases, as is clearly 
stated by Justice Peckham in People v. Ballard: *° 





29 N. Y. Consol. Laws,'c. 23 (Laws of 1909, c. 28) § 90. “‘ Action against officers of 
corporation for misconduct. — An action may be maintained against one or more trus- 
tees, directors, managers, or other officers of a corporation, to procure a judgment 
for the following purposes, or so much thereof as the case requires: 

“1, Compelling the defendants to account for their official conduct, including 
any neglect of or failure to perform their duties, in the management and disposition 
of the funds and property committed to their charge. 

“2. Compelling them to pay to the corporation, which they represent, or to its 
ereditors, any money, and the value of any property, which they have acquired to 
themselves, or transferred to others, or lost, or wasted, by or through any neglect 
of or failure to perform or by other violation of their duties. 

“3. Suspending a defendant from exercising his office, where it appears that he has 
abused his trust. 

“4. Removing a defendant from his office, upon proof or conviction of misconduct, 
and directing a new election, to be held by the body or board duly authorized to hold 
the same, in order to supply the vacancy created by the removal; or where there is 
no such body or board, or where all the members thereof are removed, directing the 
removal to be reported to the governor, who may, with the advice and consent of the 
senate, fill the vacancies. 

“‘s. Setting aside an alienation of property, made by one or more trustees, direc- 
tors, managers or other officers of a corporation, contrary to a provision of law, or for 
a purpose foreign to the lawful business and objects of the corporation, where the 
alienee knew the purpose of the alienation. 

“6, Restraining and preventing such an alienation, where it is threatened, or 
where there is good reason to apprehend that it will be made. 

“7. The court must, upon the application of either party, make an order directing 
the trial by a jury of the issue of neglect or failure of defendants to perform their 
duties; and for that purpose the questions to be tried must be prepared and settled 
as prescribed in section nine hundred and seventy of the code of civil procedure. 

“ As to any litigation pending prior to September one, nineteen hundred and seven, 
the provisions of this section as they existed prior to that date shall apply.” 

“Sec. 91. Who may bring such an action.—— An action may be brought, as prescribed 
in the last section, by the attorney-general in behalf of the people of the state, or, 
except where the action is brought for the purpose specified in subdivision third or 
fourth of that section, by a creditor of the corporation, or by a trustee, director, 
manager or other officer of the corporation, having a general superintendence of its 
concerns.” 

80 134 N. Y. 269, 286, 287 (1892). 
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‘Where the corporation is a purely private manufacturing, trading, or 
other business corporation, the case would, as we think, have to be a 
most extraordinary one to warrant the attorney-general in the interests 
of the public in bringing an action to set aside alleged illegal transfers of 
property in which the people had no interest, and a recovery in which 
would benefit only those who claimed to own the property or some part 
or portion or interest therein.” 


But as to transactions and affairs of corporations having vast 
interests and charged with responsibilities to the public, and 
in connection with which the powers of visitation are granted 
by the state and nation, such as insurance companies, banking 
corporations, trust companies, and railroads, and other corporations 
engaged in interstate commerce, the right and duty and the power 
of the attorney-general to interfere for the. protection of the cor- 
poration and its stockholders and the public interest should be as 
comprehensive as possible. And was it not that class of corporations 
which Justice Vann had in mind when writing his opinion in People 
v. Ballard? 

The public has a very lively interest in railroads, in public 
utilities, in banks, in insurance companies, and the very large enter- 
prises engaged in interstate commerce. Their affairs concern not 
only stockholders, but the people. Such public interest has been 
recognized by the state and nation in exercising supervisory con- 
trol over banks and trust companies through the banking depart- 
ments, over the insurance companies through the insurance 
department, over public utilities through the public service com- 
missions, and over the railroads through the interstate commerce 
and railroad commissions. 

It is only one step further, and a proper step, to permit the 
law officer of the state or nation, as the case may be, in the interest 
of corporations charged with a public interest and owing duties 
to the public, and in the interest of the stockholders, upon his 
own initiative, to undo illegal acts and transactions of the corpora- 
tions and to redress wrongs committed by the officers, directors, 
and managers thereof. 

The fear of unseen danger to a stockholder seeking openly to 
protect the corporation and himself would be dispelled, and the 
menace of reprisal and retaliation at the hands of concentrated 
or affiliated power would be avoided, by the enforced reports 
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required to be made by the president to the stockholders and 
filed with the proper public authorities; and relief secured through 
action by the attorney-general without the necessity for independ- 
ent action by stockholders or other injured persons. 

A similar question was presented to the Supreme Court of 
Wisconsin in the case of State v. Milwaukee Electric Railway & 
Light Co.*! The court there declined to follow People v. Ballard, 
because the statute of Wisconsin differed from the New York 
statute and specifically provided “that every action shall be pros- 
ecuted in the name of the real party in interest.” 

The Supreme Court of the United States considered the sub- 
ject by analogy in the case of United States v. Union Pacific 
R. Co.,®2 which was based on a special act of Congress direct- 
ing the action taken. 


III. Is tHe SHERMAN Act APPLICABLE? 


Another remedy for dealing with this very serious subject, 
which is submitted for consideration, is to invoke the benefit of 
the Sherman Anti-Trust Law. The conditions existing and here 


considered deal in a way with a subject coming within the operation 
of the Sherman Act. There exist through the instrumentality 
of common or dual directorships in various corporations, such 
as state banks, national banks, trust companies, insurance com- 
panies, and railroad companies, and their bankers and fiscal agents, 
combinations or understandings by which the fiscal and business 
policy of such corporations relating to the issue and negotiation of 
securities are controlled. This is evidenced by the establishment 
of exclusive fiscal agencies and by a well-recognized and persistent 
course of conduct under which securities are issued and marketed 
without competition. The vast fortunes available for investment 
should be accessible to the demands of business requirements 
throughout the land, and not confined largely to those bankers and 
financial institutions constituted the fiscal agencies and issuing 
houses under the dominating influence of interlocking interests 
and directorships. The thousands of millions of funds contributed 
by the inhabitants of this country to insurance companies, savings 





31 136 Wis. 179, 160 N. W. goo (1912). 
8 98 U.S. 569 (1878). 
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banks, and trust companies are largely turned over to these same 
banks and banking institutions and fiscal agencies for investment 
in securities the issue of which they themselves control by reason 
of their relation to the issuing corporations, without competition. 
The issuing company should be afforded a competitive market for 
its securities by public offer or otherwise. Likewise, the investing 
company should be enabled to invest its funds freely in all direc- 
tions instead of turning them over by the millions without compe- 
tition from any source. 

It may be said that the Sherman Act cannot be availed for the 
reason that the negotiation of securities is not interstate commerce, 
even when issued by corporations engaged in interstate commerce. 
This is true, but if the securities issued and the funds supplied are 
for the express purpose of, and use in, the operation of railroads 
and corporations engaged in interstate commerce, — in the case 
of railroads for the purchase of rails, for the building of roads, 
for the purchase of cars and equipment, all of which are used in 
interstate commerce, and in the case of industrial and commercial 
enterprises engaged in interstate commerce, in connection with the 
manufacture and'sale and delivery of commodities through the 
channels of interstate commerce, — then the Sherman Act might 
be invoked. For instance, “car trusts” or “equipment notes” 
are obligations expressly issued and negotiated to pay for cars 
and equipment to be used to carry on and conduct interstate 
commerce. 

In Mondou v. New York, New Haven & Hartford R. Co.* 
we have a definition of interstate commerce which shows the com- 
prehensiveness of its application. The Supreme Court there quoted 
with approval from the brief prepared by Lloyd W. Bowers, Esq., 
then Solicitor-General of the United States, the following: 


“Interstate commerce — if not always, at any rate when the com- 
merce is transportation — is an act. Congress, of course, can do any- 
thing which, in the exercise by itself of a fair discretion, may be deemed 
appropriate to save the act of interstate commerce from prevention or 
interruption, or to make that act more secure, more reliable, or more 
efficient. The act of interstate commerce is done by the labor of men and 
with the help of things; and these men and things are the agents and 
instruments of the commerce. If the agents or instruments are destroyed 





% Second Employers’ Liability Cases, 223 U. S. 1, 32 Sup. Ct. 174 (1912). 
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while they are doing the act, commerce is stopped; if the agents or in- 
struments are interrupted, commerce is interrupted; if the agents or 
instruments are not of the right kind or quality, commerce in consequence 
becomes slow or costly or unsafe or otherwise inefficient; ana if the 
conditions under which the agents or instruments do the work of com- 
merce are wrong or disadvantageous, those bad conditions may and 
often will prevent or interrupt the act of commerce or make it less ex- 
peditious, less reliable, less. economical, and less secure. Therefore, 
Congress may legislate about the agents and instruments of interstate 
commerce and about the conditions under which those agents and 
instruments perform the work of interstate commerce, whenever such 
legislation bears, or, in the exercise of a fair legislative discretion, can 
be deemed to bear, upon the reliability or promptness or economy or 
security or utility of the interstate commerce act.” 


We do not want to be understood as advocating the immediate 
availability of this remedy, but we do insist that there is apparent 
a condition, participated in by various institutions, individuals, and 
agencies through their representation on the boards of directors 
of banks and trust companies and insurance companies and in rail- 
roads, manufacturing companies and in industrial and commercial 
enterprises working together through exclusive fiscal and business 
agencies and through a consistent and long-continued course of 
conduct, apparent in the daily financial and business operations 
and practices of the large corporate interests and enterprises, which 
irresistibly leads to the conclusion that business freedom and equal- 
ity of opportunity are seriously hindered and stifled through the 
domination of interlocking interests represented by common and 
dual directorships, and that this condition needs attention and 
correction. 


CONCLUSION. 


The uniform rule that the fiduciary relation of a director con- 
stitutes him for all practical purposes a trustee; the jealousy with 
which courts scrutinize every transaction in which a trust rela- 
tionship exists; the legal presumption of fraud in every transac- 
tion in which a director is interested,—assure relief in the courts. 
Contracts made with a director, or in which he is interested either 
directly or as the representative of an interested party to the 
contract, will be subject to vitiation instantly the relationship of 


| 
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the director to the transaction is disclosed, and at the election of 
the complaining corporation damages sustained may be recovered 
or the transaction may be affirmed, and all profits derived therefrom 
accounted for. The leaven of personal liability on the part of direc- 
tors is a most potent corrective of the objectionable practices. 
There are, therefore, various forms of relief available under the 
law as it now stands. 

It may be said that the enforcement of personal liability would 
produce a prevalence of dummy directors. It is likely that here 
and there such a subterfuge may be successful, but the success 
would only be temporary. Vigilant investigation and vigorous 
prosecution would soon turn up the undisclosed principal. That 
done, the remedy against both the dummy director and his prin- 
cipal will be swift and certain. 


“In America the relation of the real owner to the ‘dummy’ is held) 
to be that of principal and agent, and the principal is held liable on the 
ground that an undisclosed principal is liable on the contracts of his 
agent.” * 


The public is not in a mood to tolerate subterfuge in dealing 
with trust relationships. “Before the power of awakened public 
opinion, cupidity hesitates and recreancy disappears. 

The surest remedy, however, for combating and overcoming 
the abuse of the fiduciary relation of directors, whether through 
the power and influence of interlocking interests represented by 
common and dual directorships, or otherwise, lies in publicity 
and in public vigilance. Publicity of all corporate transactions 
in which any director is interested, either directly or as the repre- 
sentative of some other corporation or interest, through reports by 
the officers as above suggested, supplemented by the investigation 
and examination of all corporate records by the proper bodies 
having visitorial power, either state or national, will serve quickly 
and materially to lessen and retard existing abuses of the fiduci- 
ary relation of directors. 

Vigilance on the part of the law officers of the state or nation, 
and vigorous prosecution to set aside and undo illegal and improper 





% 1 Cook on Corporations, 6 ed., § 253. See National Foundry & Pipe Works ». 
Oconto Water Co., 68 Fed. 1006, 1013 (1895), where it is said: “‘A stockholder cannot 
escape liability by the use of the name of a dummy.” 
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corporate transactions, coupled with the infliction of such penalties 
as the law affords, whether by enforcing personal liability against 
those responsible for abuses and violations or invoking more drastic 
prosecutions, will serve ultimately to prevent the continuation of 
officers’ and directors’ indifference to and disregard of their obli- 
gations of trust. ' 

No director is true to his obligation of trust who permits his 
action as a director to be controlled by influences and forces whose 
interests do or may, or allows his personal interest to, conflict with 
those of his corporation. Lack of publicity and lack of vigilance 
must be charged largely with the responsibility for the violations 
of the fiduciary relation of directors. To preserve a wholesome re- 
spect and a high regard for the trust reposed in those who have the 
charge and the management of trust property, there must be sus- 
tained public vigilance. The vigorous pursuit of the remedies 
already afforded in the law; the inhibition of dual or interlocking | 
directorships; the enforced publicity of corporate actions and’ 
transactions in which directors are interested either directly or 
representatively; vigilance by the proper authorities in state and 
nation; the vigorous prosecution of corporate abuses,—can and 
will end the recreancy and improper practices developed in the 
last decade, establish a proper appreciation of the obligations rest- 
ing upon those occupying fiduciary positions, stimulate a proper 
regard for the trust and confidence reposed in a trustee, bring a 
higher standard of business practice, and win back — what is now 
lacking — the confidence of our people in the integrity and relia- 
bility of our men of affairs. 

Many of the abuses and conditions calling for correction might 
have been, and could still be, avoided without governmental inter- 
ference. ‘The business interests of the country are quite capable 
of dealing effectively with the situation, though -they have not 
. heretofore done so. Failing in effort to set right the abuses and 
illegal practices so generally indulged in, the only recourse left 
to curb or cure existing economic evils is to invoke the aid of 
legislative and governmental intervention. 

Max Pam. 


Cuicaco, ILLINOIS. 
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SOME NECESSARY AMENDMENTS OF THE NEGO- 
TIABLE INSTRUMENTS LAW.’ 


} is not intended in this article to suggest all the amendments 
which might be made for the improvement of the Negotiable 
Instruments Law or for the correction of mistakes in the act, but 
only to discuss such changes as seem to be most necessary. 

First. The question whether an instrument payable in “cur- 
rency” or in “current funds” is payable in money has given rise 
to much conflict of authority. On one side are the cases which 
construe the words ‘‘currency” or ‘“‘current funds” to mean legal 
tender or such currency as, although not legal tender, yet circulates 
actually and lawfully at par with coin, and therefore to make the 
instrument payable in money. On the other side are cases in which 
it is held that any currency or current funds may be tendered 
in payment whether at par or not, and that the instrument is there- 
fore not payable in money.” If the former construction is put upon 
the words “currency” or “current funds,” no objection can be 
made to regarding the instrument as payable in money, for the 
amount to be paid is certain. The Negotiable Instruments Law 
leaves the question unsolved, for in section 6—5 it is simply provided 
that the validity and negotiable character of an instrument is not 
affected by the fact that it “designates a particular kind of current 
money in which payment is to be made.” What is meant by “cur- 
rent money”? or rather what is meant by “money”? Does it 
include not only gold and silver coin but also bank notes, treasury 
notes and gold and silver certificates? All of them are current 
and are popularly spoken of as money, but they are not all legal 
tender. 

It has been suggested that the last paragraph of section 6-5 





1 Because of the great diversity in the sectional numbering of the act as adopted 
in the different states, it has been thought best to use in this article the numbers as 
they appear in the act as recommended by the Commissioners on Uniform Laws. 
The corresponding sections of the act in the various states can be found in the Table 
in Brannan’s Negotiable Instruments Law, p. xxii. 

2 For a fuller exposition of these differences, see an article in 24 Banking Law 
Journal, 177. , 
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might be amended so as to read, “‘. . . is payable in currency or 
current funds or designates a particular kind of current money in 
which payment is to be made.” This amendment will make an 
instrument having the other required formal requisites and pay- 
able in currency or current funds negotiable in the states in which 
the Negotiable Instruments Law is adopted. But it is submitted 
that such an instrument may not have a uniform value in all such 
states. For the question still remains what is meant by “currency” 
or “current funds,” and here the courts will decide as they have 
done in the past. Indeed the Supreme Court of Iowa ® since the 
adoption of the Negotiable Instruments Law has held, although 
without referring to the act, that a check payable “in current 
funds” is not negotiable. The court followed former decisions 
based on the interpretation of the words “‘current funds” as in- 
cluding any currency although it might not be at par with coin. 

In order to make instruments payable in “currency” or “cur- 
rent funds” not only negotiable but of uniform value, the words 
in question ought to receive the same interpretation everywhere. 
This can be done by making section 6-5 read as follows: 


“(5) Is payable in currency or current funds or designates a par- 
ticular kind of current money in which payment is to be made. The 
words ‘currency,’ ‘current money,’ or ‘current funds’ shall mean such 
circulating media as are legal tender or are lawfully and actually circulat- 
ing at par with legal tender at the time and place of payment.” 


Second. Section 29‘ should be amended by substituting the 
words ‘‘one who is in other respects a holder in due course” for the 
words ‘‘a holder for value,”’ so that the section will read as follows: 


“Section 29. An accommodation party is one who has signed the in- 
strument as maker, drawer, acceptor, or indorser, without receiving value 
therefor, and for the purpose of lending his name to some other person. 
Such a person is liable on the instrument to one who is in other respects 
a holder in due course, notwithstanding such holder at the time of taking 
the instrument knew him to be only an accommodation party.” 





8 Dille v. White, 132 Ia. 327, 109 N. W. 909 (1906). 

* Section 29. An accommodation party is one who has signed the instrument as 
maker, drawer, acceptor, or indorser, without receiving value therefor, and for the 
purpose of lending his name to some other person. Such a person is liable on the in- 
strument to a holder for value, notwithstanding such holder at the time of taking the 
instrument knew him to be only an accommodation party. 
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It is well settled, and rightly so, that knowledge of the fact that 
a party to a negotiable instrument has signed it for the accommo- 
dation of another is no defense as against one to whom it has been 
negotiated for value before maturity, for by such negotiation the 
very object of the signing has been accomplished. When the ac- 
commodating party signed the instrument his purpose was. to lend 
the use of his name to enable the accommodated party to obtain 
money, goods, or credit, and when that has been done by the nego- 
tiation of the instrument, it would not only be unjust but wholly 
contrary to the intention of the parties to permit the accommo- 
dating party to defend on the ground of no consideration as be- 
tween himself and the party to whom he lent the use of his name. 

It is also settled that when an accommodation instrument has 
been paid at maturity by the accommodated party, it cannot be 
again negotiated after maturity even to a purchaser for value with- 
out kftiowledge of its accommodation character so as to hold the 
accommodating party, although there is an English case which 
implies the contrary, provided a new stamp is put upon the in- 
. strument to satisfy the requirements of the English Stamp Act. 
But, when the first negotiation of an accommodation instrument 
takes place after maturity, a different question arises upon which 
there is a conflict of authority in this country, some jurisdictions 
following the English cases which make no difference between a 
first negotiation after maturity and a first negotiation before ma- 
turity as regards the liability of the accommodating party, while 
other American courts repudiate the English cases as not in accord 
with mercantile understanding. 

Two of the judges in the last® of the three cases which estab- 
lished the English rule decided the case only on the authority 
of the two earlier cases ’ and expressed doubt of the correctness of 
the rule. In this country the earliest cases followed the English 
courts with little or no consideration.* These cases were subse- 
quently overruled. But in the meantime, some other American 





5 Lazarus v. Cowie, 3 Q. B. 459 (1842). 

6 Sturtevant v. Ford, 4 M. & G. ror (1842). 

7 Charles v. Marsden, 1 Taunt. 224 (1808); Stein ». Yglesias, 3 Dowl. P. C. 252 
(1834). 

8 Brown v. Mott, 7 Johns. (N. Y.) 361 (1811); Grant v. Ellicott, 7 Wend. (N. Y.) 
227 (1831). 

® Chester v. Dorr, 41 N. Y. 279 (1869). 
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courts had adopted the English rule upon the authority of the 
English cases and the two early New York cases since overruled. 
Some other American courts even after the overruling of these 
cases continued to cite them, apparently without being aware 
that they had been overruled. In one such case the court also 
relied on and quoted from the decision of the lower court in Chester 
v. Dorr," without noticing the fact that the Court of Appeals had 
reversed the lower court. 

On the other hand, other jurisdictions in this country have repu- 
diated the English rule and have held that an accommodation in- 
strument negotiated for the first time after maturity cannot be 
enforced against the accommodating party even though the pur- 
chaser paid value for the instrument and without knowledge of 
its accommodation character.” 

The American cases which refuse to adopt the English rule 
proceed upon the theory that when an accommodation instrfiment 
is given, it is the expectation and understanding of the parties 
that the accommodated party shall take care of it at maturity. 
It is submitted that this is the merchant’s view of the case and 
that such view is entirely inconsistent with the idea that the 
instrument may be negotiated for the first time after maturity. 

Again, the accommodating party should be entitled to pay his 
note according to its terms, that is, at maturity, in case it is not 
taken care of by the accommodated party, and he may be seriously 
injured by not having that opportunity. At the time of maturity, 
the accommodated party may have property on which the accommo- 
modating party can make an attachment or execution against the 
accommodated party, while at the time the note is negotiated or 
at the time when the accommodating party is called upon to pay 
it, it might be impossible to recover anything from the accommo- 
dated party. 

The English rule involves the possibility that the instrument 
may be negotiated for the first time years after it has been 
signed, and after the accommodating party has wholly forgotten 
about it, for, not having received notice at its maturity, he would 





10 First Nat. Bank v. Grant, 71 Me. 374 (1880). 

11 Sub nomine Harrington v. Dorr, 3 Rob. (N. Y.) 275, 283 (1865). 

2 A collection of English and American cases can be found in the article by Professor 
Henhing, 59 U. of P. Law Rev. 471, 486, n. 46-48. 
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naturally think, and would be entitled to think, that if negotiated, 
it had been taken care of by the accommodated party, or that it 
had never been negotiated. Yet, according to the English rule, 
he would be liable upon it, if it should be negotiated at any time 
within the statute of limitations (from six to fifteen years accord- 
ing to the jurisdiction) and suit be brought on it within that period. 
This would certainly be shocking to any business man. 

When a man lends the use of his name to another by signing a 
bill or note payable at a certain time, it seems in accord with com- 
mon sense to interpret the fixing of a definite time for payment as 
meaning an intention to limit the use of the name for the time men- 
tioned in the instrument. This is true not only of the maker or 
acceptor but the conclusion is irresistible in the case of an accom- 
modation drawer or indorser, for here the very terms of his contract 
are to pay if the instrument is presented at maturity to the party 
primarily liable and due notice of dishonor is given to the drawer 
or indorser. An accommodation drawer or indorser is entitled to 
the same diligence on the part of the holder as if the instrument had 
been drawn or indorsed for value; that is, he is entitled to have 
the instrument presented at maturity to the party primarily liable 
and due notice of its dishonor given to him.“ To say that the 
drawer or indorser is liable upon an instrument negotiated for 
the first time after its maturity is absolutely inconsistent with the 
contract of the drawer or indorser because the instrument in such 
case is not and cannot be presented for payment at maturity.“ 
If the English courts had had to face this question, they could hardly 
have argued as they did in the cases which established the English 
rule. In all those cases, the defendant was an accommodation 
acceptor, except one, and there he was acceptor of one instrument 
and maker of another.” The writer’s view as to the understanding 
of business men has been confirmed by consultations with a num- 
ber of bankers, who were unanimous in their opinions. 

The Supreme Court of Wisconsin in a recent case has held 
that under section 29!’ of the Negotiable Instruments Law an 





8 See 1 Am. & Eng. Encyc. Law and Practice, 526, note 23, for a large number of 
cases English and American in support of this proposition. 
4 Chester v. Dorr, 41 N. Y. 279 (1869). 
% Parr v. Jewell, 16 C. B. 684 (1855). 
%6 Marling v. Jones, 138 Wis. 82, 119 N. W. 931 (1909). 
17 Section 29. An accommodation holder is one who has signed an instrument as 
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indorsee who pays value for an accommodation note, with knowl- 
edge of the accommodation, may recover against the accommodat- 
ing maker, even though the negotiation was the first one and was 
after maturity, and the learned author of an able article commenting 
on certain sections of the Negotiable Instruments Law '* upholds 
the judgment of the Supreme Court of Wisconsin as to the construc- 
tion of the statute. 

This construction of section 29 is based chiefly on the contrast 
between the use of the phrase “holder for value” in section 29 
with the phrase “holder in due course” used in section 28.1 There 
is force in this argument, but it leads to absurd and unjust results, 
for the effect of it is to dispense with the necessity of the holder 
being a holder in due course in any respect except as to the giving 
of value. If the argument is sound, then the holder for value of 
accommodation paper occupies a position superior to that of any 
other purchaser of negotiable paper, since there is no other re- 
quirement for his recovery except that he be a holder for value. 
He will not be subject to any of the conditions prescribed by 
section 527° except that he shall have given value for the 
instrument. 

If the Supreme Court of Wisconsin is right, then any one who 
pays value for an accommodation instrument will be able to re- 
cover upon it even if the instrument was not complete and regular 
upon its face. It might have been obtained by fraudulent repre- 
sentations or by threats or undue influence. It might have been 
given upon an illegal consideration, e. g., given to effect a violation 





maker, drawer, acceptor, or indorser, without receiving value therefor, and for the 
purpose of lending his name to some other person. Such a person is liable on the in- 
strument to the holder for value notwithstanding such party, at the time of taking 
the instrument, knew him to be only an accommodation party. 

18 Professor Hening in 59 U. of P. Law Rev. 471, 532. 

19 Section 28. Absence or failure of consideration is a matter of defense as against ° 
any holder not a holder in due course; and partial failure of consideration is a defense 
pro tanto, whether the failure is an ascertained and liquidated amount or otherwise. 

20 Section 52. A holder ir! due course is a holder who has taken the instrument 
under the following conditions: 

(x) That it is complete and regular upon its face; 

(2) That he became the holder of it before it was overdue and without notice that 
it had been previously dishonored, if such was the fact; 

(3) That he took it in good faith and for value; 

(4) That at the time it was negotiated to him, he had no notice of any infirmity in 
the instrument or defect in the title of the person negotiating it. 
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of the liquor law or to furnish a house of prostitution or to aid in 
a burglary or a murder. It might have been signed in blank 
with an agreement that it should be filled up for a certain sum, 
and yet be filled up by or in the presence of the transferee for a 
larger sum. 

In all these cases under the interpretation of the Wisconsin 
court, the purchaser for value, although cognizant of the condi- 
tions under which the paper was executed, is-entitled to recover 
because he is a holder for value and need not be a holder in due 
course. Again, an agreement between the accommodated party 
and the accommodating party that the instrument should not be 
negotiated after maturity would be no bar to recovery even though 
such agreement was known to the purchaser after maturity. 
Even in the English cases 7! and all the American cases except one” 
which adopt the English rule, such an agreement would be an 
equity attaching to the instrument in case the first negotiation 
was after maturity, but if the transferee need not be a holder in 
due course, he would not be affected by this agreement provided 
only that he hold for value. If it was really intended to make 
an accommodation note fully negotiable after maturity so as to 
cut off the defense of the accommodation party, why was it pro- 
vided in section 58, which is not in the Bills of Exchange Act, 
that 
“In the hands of any holder other than a holder in due course, a ne- 


gotiable instrument is subject ‘to the same defenses as if it were non- 
negotiable” ? 


This provision is so absolutely irreconcilable with the interpreta- 
tion put on section 29 by the Wisconsin court as to justify the 





%1 Charles v. Marsden, 1 Taunt. 224 (1808); Stein v. Yglesias, 3 Dowl. P. C. 252 
(1834); Sturtevant v. Ford, 4 M. & G. 1o1 (1842); Parr v. Jewell, 16 C. B. 684 (1855). 

2 In Naef v. Potter, 226 Ill. 628, 80 N. E. 1084 (1907), a case upon an instrument 
made before the adoption of the Negotiable Instruments Law, the court without citing 
any cases on the point held that the transferee after maturity with knowledge of the 
fact of accommodation but without knowledge of the agreement not to negotiate the 
instrument after maturity could nevertheless recover against the accommodating party. 
It would now be otherwise in Illinois, since section 29, as adopted in Illinois, has an 
additional clause which restricts the transfer after maturity to cases where there is 
proof that “a transfer after maturity was intended by the accommodating party.” 
But in other states which have not so changed section 29 before adopting the act such 
agreement would be no defense even if known to the person to whom the instrument is 
negotiated. 
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belief that the phrase “holder for value” was used in section 29 
without full appreciation of the possible inference from such use. 

It may be urged that the foregoing argument tends to show not 
that an amendment of section 29 is necessary, but merely that the 
construction of the section by the Wisconsin court is erroneous. 
But when not only a Supreme Court but also a learned teacher and 
writer interpret the section in the same way, is it not probable 
that other courts will follow their lead? It is submitted therefore 
that it is the part of wisdom to remove all doubt by an amendment 
which will prevent the possibility of a construction which produces a 
result so contrary to mercantile understanding, and which will lead 
to such mischievous consequences as have been above described. 

Third. Section 40” should be repealed. In the case of Smith 2. 
Clarke * it was held that the bond fide holder of a bill indorsed in 
blank acquired the legal title by such indorsement in blank and 
that he might strike out the names of all intermediate indorsers, 
whether such indorsements were special or not, and hold the ac- 
ceptor on the bill merely by proving the handwriting of the payee. 
The theory of the case was that the indorsement of the payee in 
blank made the bill payable to bearer and no subsequent holder 
could restrain its negotiability.” 

The English Bills of Exchange Act did not adopt the rule of 
Smith v. Clarke but, on the contrary, abrogated it, for by section 
8 (3) it provided that 
“a bill is payable to bearer which is expressed to be so payable or on 
which the only or last indorsement is in blank.” 


It is obvious that where the last indorsement on a bill or note 
payable to order is a special indorsement, the instrument is not 
payable to bearer, under this sub-section and that section 8 (3) of 
the Bills of Exchange Act altered the law. Judge Chalmers, the 
draftsman of the act, says that this sub-section 

“‘was intended to bring the law into accordance with the mercantile 
understanding by making a special indorsement control a previous 
indorsement in blank.” 





% Section 40. Where an instrument, payable to bearer, is indorsed specially, it 
may nevertheless be further negotiated by delivery; but the person indorsing specially 
is liable as indorser to only such holders as make title through his indorsement. 

™ y Esp. 180; s. c. Peake 225 (1794). 

% Pollock, C. B., in Walker v. Macdonald, 2 Exch. 527, 532 (1848). 
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The Negotiable Instruments Law in section 9-5 * copies section 
8 (3) of the Bills of Exchange Act with slight unimportant changes 
in phraseology, thus denying the principle of Smith v. Clarke. Yet 
section 40 reénacts Smith v. Clarke and was so understood by the 
draftsman, who cites Smith v. Clarke in support of the section.”’ 
The repugnancy of section 40 to section 9-5 was clearly pointed 
out by Professor Ames in his articles criticizing the Negotiable 
Instruments Law.** Judge Brewster made some unavailing at- 
tempts to uphold section 40.27 Mr. McKeehan in his able review 
of the controversy between Professor Ames and Judge Brewster 
suggested *° that sections 9-5 and 40 might be reconciled by limit-! 
ing the operation of section 40 to instruments originally payable to 
bearer or subsequently made so by indorsement to bearer, and in 
support of that theory he said that Smith v. Clarke and all the cases 
following it involved instruments payable to order and indorsed 
in blank by the payee. 

But it is submitted that the mercantile understanding that if 
an instrument payable to bearer is indorsed specially, the indorse- 
ment of the special indorser should be necessary for negotiation 
applies equally to instruments expressly payable to bearer and 
to instruments payable to order and indorsed in blank, and the 
opinion of bankers consulted by the writer and by his colleague 
Professor Williston was unanimous to this effect. And the con- 
venience of the holder in being able to restrict negotiation by a 
special indorsement is as desirable in one case as in the other. 

In the second place, it is not quite true that in all the cases fol- 
lowing Smith v. Clarke the instrument was payable to order. In 
Johnson v. Mitchell * a note payable to “A. or bearer” was spe- 
cially indorsed by A. to C. The plaintiff D. sued on it without an 
indorsement by C. and was allowed to recover without proof of 
any assignment by C. and Smith v. Clarke and other similar cases 
were cited and relied upon by the court. It is to be observed that 
Johnson 2. Mitchell is also cited by Mr. Crawford under section 40. 





% The instrument is made payable to bearer “1. When it is expressed to be so 
payable, or . . . 5. When the only or last indorsement is an indorsement in blank.” 
27 Crawford, Negotiable Instruments Law, 3 ed., 55. 
28 Brannan, Negotiable Instruments Law, 2 ed., 169, 196, 297. 
29 Brannan, Negotiable Instruments Law, 2 ed., 185, 207. 
80 Brannan, Negotiable Instruments Law, 2 ed., 234-241. 
81 so Tex. 212 (1878). 
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It would seem clear that the inconsistency between section 9-5 
and section 40 was overlooked when the act was drawn and adopted, 
and that section 40 should be repealed. 

Fourth. Section 30 * should be amended so as to read 


“An instrument is negotiated when it is transferred from one person to 
another in such manner as to constitute the transferee the holder thereof. 
If payable to bearer it is negotiated by delivery, unless the only or last 
indorsement upon it is a special indorsement. In that case, or if the in- 
strument is payable to order it is negotiated by the indorsement of the 
holder completed by delivery.” : 


This amendment is necessary in order to reach the result sought to 
be obtained by the repeal of section 40, and to bring the law into 
conformity with mercantile understanding and convenience by 
requiring the indorsement of a subsequent special indorsee to the 
negotiation of the instrument whether it be expressly payable to 
bearer or payable to order and indorsed in blank. 

Fifth. Section 58 * should be amended so as to read as follows: 


“Section 58. In the hands of any holder other than a holder in due 
course, a negotiable instrument is subject to the same defenses as if it 
were non-negotiable. But a holder who derives his title through a 
holder in due course and who is not himself a party to any fraud or ille- 
gality affecting the instrument or had not previously been a holder with 
notice and subject to the defense of such fraud or illegality, has all the rights 
of such holder in due course in respect of all parties liable to the latter 
except intervening indorsers.” 


It is perfectly well settled that where the holder of a negotiable 
instrument has transferred it and subsequently re-acquired it, he 
is remitted to his old position just as if everything which had taken 
place since his transfer had been wiped out. In consequence of 
this rule, it follows that when such former holder was subject to 
any defense in favor of parties prior to himself, he cannot better 





® Section 30. An instrument is negotiated when it is transferred from one person 
to another in such manner as to constitute the transferee the holder thereof. If pay- 
able to bearer it is negotiated by delivery; if payable to order it is negotiated by the 
indorsement of the holder completed by delivery. 

% Section 58. In the hands of any holder other than a holder in due course, a 
negotiable instrument is subject to the same defenses as if it were non-negotiable. 
But a holder who derives his title through a holder in due course, and who is not himself 
a party to any fraud or illegality affecting the instrument, has all the rights of such 
former holder in respect of all parties prior to the latter. 
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his position by transferring the instrument and re-acquiring it from 
a holder in due course. Otherwise he would be able to take advan- 
tage of his own wrong in transferring the instrument. There are 
numerous cases, and so far as has been ascertained, no dissent from 
the position that the payee of an instrument which he has pro- 
cured by fraud or upon an illegal consideration, cannot claim any 
rights under a re-acquirement of it from a holder in due course.™ 

The same principle applies with equal force to a holder who is 
not the payee but took the instrument with notice or knowledge - 
of the fraud or illegality. He has no right to recover upon the in- 
strument; in fact, he is a constructive trustee for the defrauded 
party. If he transfers the instrument to a holder in due course, 
who could enforce it against the defrauded party, he is doing a 
wrong and it would be preposterous to permit him to take advan- 
tage of his own wrong by subsequently getting the instrument 
back from the holder in due course. 

This proposition is supported by all the authorities directly in 
point which have been found.* It is the same principle which 
governs in like transfers of real estate. 


“Tf the title to land, having passed through successive grantees, and 
subject in the hands of each to prior outstanding equities, comes to a 
purchaser for value and without notice, it is at once freed from these 
equities; he obtains a valid title, and, with a single exception, the full 
power of disposition. This exception is, that such a title cannot be con- 
veyed, free from the prior equities, back to a former owner who was 
charged with notice. If A., holding a title affected with notice, conveys 
to B., a bond fide purchaser, and afterwards takes a reconveyance to 
himself, all the equities revive and attach to the land in his hands, 
since the doctrine requires not only valuable consideration and absence 
of notice, but also good faith.” * 


A recent case in the New York Appellate Division,*” however, 
contains a dictum to the effect that only the payee of a note subject 
to the defense of fraud or illegality is debarred from sheltering 





% 7 Cyc. 940, note 28, with many cases. 

% Dollarhide v. Hopkins, 72 Ill. App. 509 (1897); Feland ». Stirman, 15 Ky. L. Rep. 
271 (1893); Cline v. Templeton, 78 Ky. 550 (1880); Coyne ». Anderson, 73 S. W. 
753 (Ky.), semble; Devlin v. Brady, 36 N. Y. 531 (1867). 

% 2 Pomeroy, Equity Jurisprudence, sec. 754. See also Trentman v. Eldridge, 98 Ind. 
525 (1884). 

_ % Horan v. Mason, 141 N. Y. App. Div. 89, 125 N. Y. Supp. 668 (1910). 
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himself behind the rights of a holder in due course, from whom he 
had re-acquired it, after his previous transfer of it, but that a 
subsequent holder although taking with notice of the fraud or 
illegality could transfer the instrument, re-acquire it from a 
holder in due course and recover against parties prior to himself. 
The court cites in support of this proposition only two cases. In 
the first of these cases ** the defense was not fraud or illegality 
but merely want of consideration, and in addition, the plaintiff 
had not been a holder of the instrument, and therefore could not 
be remitted to a position which he never had; and moreover 
knowledge of want of consideration is no defense whatever against 
one who paid value for the instrument. 

In the other case relied upon by the Appellate Division * the 
plaintiff although an indorser, had never been a holder of the note 
and therefore was not in the position of having transferred a note 
which was subject to equities in his hands. Secondly, the defense was 
not fraud or illegality, but a counter-claim the nature of which did 
not appear. Finally, there was no claim that plaintiff had, at any 
time, notice or knowledge of the facts on which the counter-claim 
was based. It is submitted that neither of these cases supports the 
dictum in Horan v. Mason. 

But the court in Horan v. Mason also construed section 58 *° of 
the Negotiable Instruments Law as not prohibiting a former holder 
with notice of fraud or illegality from recovering on the title of 
a holder in due course, from whom such former holder had re- 
acquired the instrument by paying it at maturity. 

It is difficult to see why this construction of section 58 is not cor- 
rect, since the plaintiff in the case supposed was not “himself a 
party to any fraud or illegality affecting the instrument.” Possibly 
it might be argued that by transferring an instrument which he had 
taken with notice of a previous fraud or illegality which then af- 
fected it, he might thereby make himself a party to such fraud or 
illegality, but this is, to say the least, doubtful. 

It may, however, be claimed that section 121 “ of the Negotiable 


88 Benedict v. De Groot, 1 Abb. Dec. (N. Y.) 125 (1867). 

89 Flint v. Schomberg, 1 Hilton 532 (1858). 

40 N. Y. Consol. Laws, c. 38 (Laws of 1909, c. 43), § 97. 

41 N. Y. Consol. Laws, c. 38 (Laws of 1909, c. 43), § 202. Where the instrument 
is paid by a party secondarily liable thereon, it is not discharged; but the party so 
paying it is remitted to his former rights as regards all prior parties, and he may 
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Instruments Law is sufficient to prevent a purchaser with notice 
of fraud or illegality from bettering his position by a transfer to a 
holder in due course and a subsequent re-transfer to himself and 
that the dictum of the Appellate Division was due to its failure to 
consider section 121. A Massachusetts Case “ gives support to this 
view. It was there held that payment by an anomalous indorser 
extinguishes a note and that neither he nor his transferee can re- 
cover on the note because an anomalous indorser, although second- 
arily liable on the note, had no former rights on it against any 
party. His remedy against the maker whom he was backing would 
be outside the instrument. 

There is this difference between the two cases. The anomalous 
indorser had never been a holder; he had never had title to the in- 
strument and therefore could not have sued prior parties on it. 
In the case under discussion, the plaintiff had been a holder, he had 
held the title and therefore had had a legal right to sue prior par- 
ties, but he was subject to the equitable defense of fraud or ille- 
gality. But section 121 seems to cover both cases and to subject 
a party secondarily liable who pays the instrument to the same 
defenses which were good against him before his transfer, whether 
such defenses are legal or equitable. 

There is, however, a case to which section 121 would clearly not 
apply. If the instrument is payable to bearer (whether originally 
so drawn or because indorsed in blank) and the holder transfers it 
by delivery, or if it is payable to his order and he indorses it without 
recourse and then subsequently re-acquires it from a holder in due 
course, he could recover on it even though when he first took the 
instrument he had notice of fraud or illegality affecting it. He 
does not come within section 121 and would not be remitted to 
his original position because he was not secondarily liable on the 
instrument. 

And there is still another case in which section 121 does not cure 
the defect in section 58. Section 121 applies only when the instru- 
ment is paid by a party secondarily liable. If the instrument is re- 





strike out his own and all subsequent indorsements, and again negotiate the instru- 
ment, except: 1. Where it is payable to the order of a third person, and has been 
paid by the drawer; and 2. Where it was made or accepted for accommodation, 
and has been paid by the party accommodated. 

# Quimby v. Varnum, 190 Mass. 211, 76 N. E. 671 (1906). 
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acquired before maturity, it is not paid, and therefore section 121 
would not prevent a party who took it with notice of fraud or 
illegality from acquiring a title free from such defenses by trans- 
ferring the instrument to a holder in due course and taking a 
re-transfer before maturity. It is therefore necessary to amend 
section 58 to meet these two cases as well as to remove all doubt 


as to the other cases. 
J.D. Brannan. 
Harvarp Law ScHOOL. 


[To be continued.] 
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THE CONSTITUTION AND THE COURTS:.' 


Bp purpose of these pages is to offer certain comments and 
criticisms concerning current propositions for changing the’ 
manner by which laws may, or may not, be held unconstitutional 
by the courts, and in particular concerning the proposition popu- 
larly but inaccurately named the recall of judicial decisions; and 
finally to offer certain counter propositions concerning the same 
subject matter. 

At the start I say frankly that the comments and criticisms 
are offered in a friendly spirit; for I feel convinced that there is 
much of truth in the reasons adduced to show the need of some 
change. I have, however, attempted to approach the subject with 
a view not only to the general public welfare but to the welfare 
and integrity of the courts, believing, as I do, that the two can- 
not well be kept separate. : 

There appear to have arisen in various parts of the country 
growing unrest and discontent with the judiciary, which have taken 
shape in a number of states, where judges are elected by popular 
vote, in proposals for the recall of judges by the same popular 
vote. The causes of this state of things are beyond the scope of 
this inquiry except in so far as they concern the power of the courts 
to hold laws unconstitutional; but there appears to be little doubt 
that decisions of courts, holding unconstitutional acts of the 
legislatures, have contributed to this discontent. 

Many of these decisions have occurred in states blessed with 
constitutions which violate every first principle of what a con- 
stitution should be, and, instead of containing only a few funda- 
mental principles, resemble more nearly volumes of general laws.” 
It is no wonder that the people of those states, after placing them- 





1 This paper was privately circulated in January of the current year, as bearing 
upon the political situation in New England, and with particular reference to Massa- 
chusetts. The references in the notes are taken mainly from United States and 
Massachusetts decisions, and are intended to be merely illustrative rather than 
compendious. 

2 Specific reference is omitted, not for lack of material, but because I have no desire 
to be unnecessarily invidious. 
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selves in legislative strait-jackets, are annoyed at the result. 
Their troubles, however, must be regarded as local, and will not 
here be further considered. 

Decisions under those constitutions, however, are not the only 
ones which have caused trouble. There are few jurisdictions in 
which comment, or even agitation, has not been caused by the set- 
ting aside of some law desired by a considerable part of the com- 
munity; and the cry is raised that the popular will has been 
frustrated, that the machinery for constitutional amendment is 
vexatious, cumbersome, and long; and that there is great difficulty 
in framing an apt amendment. 

In the Spring of 1912 Colonel Roosevelt first proposed the so- 
called recall of decisions. That doctrine has since appeared and 
been developed in various forms, has been much misrepresented, 
and much abused. But it is a somewhat curious fact that in the 
East Colonel Roosevelt has been given little credit for his sagacity, 
all the more remarkable in a layman, in discerning that among the 
various reasons urged for ‘the recall of judges, there existed a 
separate and distinct evil, reflecting not so much upon the judge 
as upon the body of the law itself, and requiring a remedy which 
should operate upon the law itself. 

Before taking up the several forms of this particular remedy, I 
wish to emphasize the point that mere fault in one remedy does not 
excuse us from making an honest scientific attempt to find a better 
one. The part of many a public servant ends with pointing out an 
evil, and with indicating a desired result, which if reached will 
obviate the evil; and in such case the lawyer should assist to 
reach that result in rational forms of law, and should aid by a 
scientific analysis and suggestive, constructive treatment.’ 


I. 


The first form in which I shall consider the proposed remedy 
is at once the simplest and the broadest, the form in which it 





3 We should bear in mind that Colonel Roosevelt himself frankly disclaims any un- 
due allegiance to the specific remedy in any particular form, and that the occa- 
sional approach to fanaticism on the subject has been mainly on the part of his lay 
disciples. 
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was most widely advocated on the stump, and in which it has 
been formally presented for legislative action in Colorado and 
Massachusetts.‘ 

In that form the proposal is, briefly, that after any decision of 
the state court holding a state law invalid because in conflict with 
any provision of the state constitution, then, either upon petition 
by a certain number of voters or by resolve of the next general 
court, the act in question shall be referred to the people, and, if 
accepted by the people, shall thereafter have the force and effect 
of law.® 

This sweeping proposition seems objectionable. In its appli- 
cation to certain broad provisions, such as the due process of law 
clause, its effect will be hereafter considered in connection with the 
second form in which the remedy is presented; but the present 
form is not limited in its effect, and must stand or fall according 
to its effect upon the constitution as a whole. 

Many decisions under the constitution depend upon a pure 
matter of construction of specific constitutional provisions; * and in 
pure matters of construction the courts exercise an essentially 
judicial function. When in such a case a clause has been judicially 
construed, the placing of a particular law outside of that con- 
struction tends to inequalities in the law repugnant to the funda- 
mental theory of a government of laws, by which a particular 
principle of government should be capable of application to all 
classes of the community. The principle on which a new law is 
advocated should be statable in terms of a major premise, that is, 
in the form of a more or less general proposition, and, if it is not so 
statable, a strong presumption against the proposed law at once 





4 In justice to those in charge of the measure presented to the Massachusetts 
legislature of 1913 (House Bill No. 1243) it should be stated that the measure was 
urged as tentative in form, and for the purpose of opening the question. 

5 It should be borne in mind that in no form in which the proposed remedy has 
been advocated has it been suggested that the decision of a court in a particular case 
be reviewed or reversed by popular vote. It has merely been suggested that a deci- 
sion against a law shall furnish a basis for a popular vote which shall have the effect, 
for the future, of confirming and validating the law. 

6 For example, the decision of the Supreme Court of the United States that an 
income tax is a direct tax, Pollock v. Farmers’ Loan & Trust Co., 158 U.S. 601 (1895); 
and the decision of the Supreme Judicial Court of Massachusetts that a succession tax 
is an excise rather than a tax upon property. Minot v. Winthrop, 162 Mass. 113, 38 
N. E. 512 (1894). 
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arises. And if this presumption is overcome, it is perfectly possi- 
ble under the present law to amend the constitution in a specific 
manner, so as expressly to permit a certain class of legislation. 

The proposed method, moreover, very deftly evades placing 
itself upon either one of two horns of a dilemma. It is by no 
means clear whether a law when validated by popular vote becomes 
law outside of and non obsiante the constitution, or whether the 
popular vote is regarded as a back-handed interpretation of the 
constitution. 

If the former view is intended, then an anomalous body of 
laws will grow up, which are neither fish nor flesh, neither mere 
law nor yet a part of the constitution; and embarrassing questions 
will arise as to how far such laws may be added to or amended by 
mere legislative authority. Under this view, moreover, the con- 
stitution becomes a mere temporary check upon hasty legislation, 
like the House of Lords in England. Checks for delay may be a 
perfectly proper means of accomplishing a quasi-constitutional 
safeguard, but a written constitution based on reason and con- 
taining principles regarded as fundamental truth cannot be so used. 
Truth of this nature does not change by lapse of time; and a con- 
stitutional safeguard, phrased in terms of reason, should be re- 
moved, if at all, in terms of reason. 

If the latter view is intended, that the people have aeuaneeted 
the constitution, the obvious answer is that they have done no 
such thing. They have voted for the law; they cannot be fairly 
supposed to have reviewed the reasoning, often highly technical 
and historical, by which the court reached its decision. And if 
their vote be regarded as an interpretation, it will stand as a prece- 
dent for future decisions; and future courts will be placed in the 
impossible position of having to consider and apply a precedent, 
inconsistent with other precedents, for which no reasons are fur- 
nished, and for which the courts must grope backward in the 
dark in a blind search for possible premises. 

These difficulties hardly comport with the maintenance of 
an orderly system and rational body of law, which may be of as 
great public importance as the immediate accomplishment of a 
particular desirable legislative result. 
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Il. 


The second form in which the proposed remedy is presented is that 
advocated by Colonel Roosevelt in his speech at Carnegie Hall, 
and expounded and developed by Mr. William L. Ransom of the 
New York bar.’ 


“T am proposing merely that in a certain class of cases involving the 
police power, when a state court has set aside as unconstitutional a law 
passed by the legislature for the general welfare, the question of the 
validity of the law — which should depend, as Justice Holmes so well 
phrases it, upon the prevailing morality or preponderant opinion — be 
submitted for final determination to a vote of the people, taken after 
due time for consideration. And I contend that the people, in the nature 
of things, must be better judges of what is the preponderant opinion 
than the courts, and that the courts should not be allowed to reverse the 
political philosophy of the people.” ® 


Before considering the remedy presented in this form, it is 
important to analyze, so far as it is capable of analysis, the judicial 
function in its various aspects, first, as exercised in the ordinary 
case, and second, as exercised and developed with reference to 
constitutional questions. 

The judicial function in England was long almost indistin- 
guishable from the legislative function; and even after courts had 
assumed a fairly definite judicial character, both functions con- 
tinued to be exercised without conscious distinction by the Parlia- 
ment or the Council. By the time of the American Revolution 
a substantial separation of these functions had been accomplished, 
but this separation was, at best, only approximate.” 

In American constitutions an attempt was made to follow the 
dogma made current by Montesquieu in his Esprit des Lois by 
effecting a complete separation of powers; and while such a 





7 Ransom, Majority Rule and the Judiciary. 

8 Id., p. 114. 

® McIlwain, The High Court of Parliament and its Supremacy, especially chap- 
ters 3 and 4; Pollock, First Book of Jurisprudence, 348-349; Maitland, Constitu- 
tional History, 20, 105, 136, 218; Gneist, English Parliament (Shee’s translation), 
16, 17, 116-122; Hale, Jurisdiction of the Lord’s House (Hargrave’s ed. 1796), 4, 26, 
32, 38, 68, 84-86, 103. 

10 The House of Lords is still the highest Court of Appeal. 

11 Montesquieu, De |’Esprit des Lois, Geneva, 1749, 242-244; Mcllwain, 322, 323. 
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separation was in the main accomplished, it has always been 
recognized that it has been in some respects inexact.” __ 

In its simplest form, the judicial function consists in de- 
claring the law and applying it to the facts.% Facts, in 
the main, are settled by the jury. Certain other facts are 
determined by the court, as in construing statutes or deciding 
on admissibility of evidence; and in certain cases, such as 
equity cases, the court takes the place of the jury as a tribunal 
of fact. But in the main the distinction between law and fact 
is preserved." 

In declaring the law, two kinds of law are encountered, the 
common law and the statute law. 

The common law is unwritten. In declaring or extending the 
common law the court theoretically acts only upon principles 
already established, while the legislature may adopt new prin- 
ciples; and yet when the court develops or extends the common 
law the line between judicial and legislative action becomes almost 
indistinguishable.” 

In the construction of statutes, often the matter resolves itself 
into the purely technical construction of a document. On the other 
hand, facts bearing upon the probable intent of the legislature 
are often considered,” and in such cases again the line between 
judicial and legislative action becomes blurred. 

In all of these cases, erroneous decisions of the facts at issue be- 
tween the parties bear only on the individual litigants, and erro- 
neous declarations of the common or statute law, — even where 
the court has in effect invaded the province of the legislature — 
may be readily corrected by another legislature. 

With the advent of the American constitutions, there was added 
to the judicial function a high prerogative involving new and un- 
precedented responsibilities, — the power of the court to disregard 





2 Dicey, Law of the Constitution, Chapter XII; The Federalist, No. 47. 
See Pound, Legislation as a Social Function, which, by courtesy of the author, 
I have consulted in manuscript, and which is to appear in the American Journal 
of Sociology. 

33 Thayer, Preliminary Treatise on Evidence, 183. 

4 Jd., Chapter V. 

6 Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 227 (1908); Holmes, Common 
Law, 35, 36. 

16 Thayer, Preliminary Treatise, 216. 
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acts of the legislature, a codrdinate member of the said politic, 
for violation of the fundamental law.” 

It is foreign to my present purpose to enter upon the pros and 
cons of the question now being so fully discussed, whether it was 
originally rightly decided that the courts have this power. Ade- 
quate discussion on both sides is elsewhere available; 1* although, 
of course, much that is being said by those cheerful optimists, 
mostly laymen, who airily assume that Chief Justice Marshall,’ 
Chief Justice Shaw *° and the other great judges could not ration- 
ally have held the opinions which they announced in favor of this 
power in the courts, is negligible in any serious discussion. I myself 
hold that the question was rightly decided; but I maintain on the 
other hand that there is much to be said on either side,” and that 
in any event the exercise of this high prerogative is not necessarily 
a judicial function; and I regard with little sympathy the views 
of those legal formalists who insist that any change, even a partial 
one, would necessarily be fatal to our existence as a free country. 
I hold that it is better that the constitution should bend, if thereby 
its substance may be retained, rather than break under too great a 
strain. 

The position of the courts, moreover, in dealing with constitu- 


tional questions differs from that of the typical judicial body not 
only with respect to their high prerogative of disregarding acts of a 
legislative body, but with respect to matters of detail in the exer- 
cise of that prerogative. 

Upon pure questions of technical construction, it is true, their 
functions differ but slightly from the ordinary judicial function of 
construing a deed, will or other document. But the more fundamen- 





1” Thayer, Origin and Scope of the American Doctrine of Constitutional Law, 
7 Harv. L. REv. 130. 

18 Marbury »v. Madison, 1 Cranch (U. S.) 137 (1803); Eakin ». Raub, 12 S. & R. 
(Pa.) 330 (1825), and especially the able dissenting opinion of Mr. Justice Gibson; 
Norwich »v. County Commissioners of Hampshire, 13 Pick. (Mass.) 60 (1833). See 
Coxe, Judicial Power and Unconstitutional Legislation, 219-271; Beard, The Supreme 
Court and The Constitution; McLaughlin, The Courts, The Constitution and Parties; 
Dougherty, Power of Federal Judiciary over Legislation. 

19 Marbury »v. Madison, 1 Cranch (U. S.) 137 (1803). 

20 Norwich ». County Commissioners of Hampshire, 13 Pick. (Mass.) 60 (1833). 

21 Coxe, Judicial Power and Unconstitutional Legislation, 270, 271; Thayer, 
Origin and Scope of the American Doctrine of Constitutional Law, 7 Harv. L. REv. 
130. 
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tal questions are not simple questions of construction. The guaran- 
ties of fundamental rights are phrased in broad general terms, and 
their application in a given case often depends not only upon the 
facts proved as between the parties to the litigation but upon the 
facts and conditions of social, economic and political import, while 
the very breadth of the provisions in question leads more readily 
to decisions in that borderland where the boundary between the 
judicial and the legislative is lost in shadow. 

The consequences of error, also, are vastly more serious. If a 
court errs with respect to a statute, or unduly extends the common 
law, only the individual litigant is harmed, and it is a simple step 
for the legislature to mend the matter. If on the other hand the 
court errs in its interpretation of the constitution, only the cum- 
bersome process of amendment can cure the wrong, and in the 
meantime the entire commonwealth is harmed. Decisions upon 
constitutional questions have a dual significance. They not only 
settle the particular controversy between the parties, but also as a 
practical matter settle the status, as to validity, of the law in 
question for the whole state and for all time. Although this second 
aspect of decisions is now left to inference, it is seldom in practice 
questioned.” 


I propose now to analyze with a little further particularity the 
workings of the judicial functions as developed in the United 
States with respect to the more fundamental constitutional ques- 
tions. I shall take as my main thesis the judicial treatment of that 
broad general limitation upon legislative authority which in some 
form is common to most of the state constitutions, — the provi- 
sion that no one may be deprived of life, liberty, or property with- 
out due process of law. And I wish to make it clear that my 
primary concern is with state courts and state constitutions. While 
the most instructive statements of the law are often to be derived 





2 The possibility that an act, when once held unconstitutional, may not be invalid 
for all time and under all circumstances, is not very often taken into account. For an 
interesting exception to this general attitude, see Nebraska Telephone Co. v. Cornell, 
59 Neb. 737, 749 (1900). 

% See Constitution of Massachusetts, Part I, Articles X and XII; Part II, Chapter 
1, Section 1, Article IV. 
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from the federal decisions, I am not now directly concerned with 
the rather peculiar position of the Supreme Court of the United 
States, which, in dealing with acts of Congress, is dealing with a 
body possessing only limited powers, and, in dealing with the 
legislatures of the states touching the Constitution of the United 
States, is exercising a paramount authority of supervision, and, if 
necessary, of censorship. My present concern is with the case of a 
single state or sovereignty, having a written constitution of its own, 
and co-drdinate legislative and judicial departments. 

The development of the attitude of the courts toward questions 
of what is due process of law,™ and the gradual change in the manner 
in which such questions are presented, have been to a high degree 
significant. 

The first impulse of the judges was to treat such and indeed all 
other constitutional questions as pure questions of strict construc- 
tion of two written instruments, one a constitution, and the other 
a statute; and where the latter conflicted with the former it had 
to give way. This view ignored the fact already referred to that in 
the exercise of a power of such magnitude and of such public sig- 
nificance, the court was acting, though judicially in form, yet in 
substance as a part of the political system, and determining ques- 
tions which were in reality political and governmental. Chief 
Justice Marshall early recognized this situation, and pointed out 
that courts must remember that “it is a constitution we are ex- 
pounding.” * And gradually, though by halting steps, it became 
recognized as an administrative rule, that the courts should not 
assume to review the wisdom of legislative action, or pass upon 
the facts which actuated such action; and that the action of the leg- 
islature should be supported unless it clearly and unmistakably ex- 
ceeded the limitations of the constitution. A more consistent 
adherence to this rule would doubtless have done much to prevent 
the current agitation. 

In dealing with the question of due process of law, the courts 





*% That question first arose only in the state courts, although under the Fifth 
Amendment the federal courts occasionally had the same question to decide with 
respect to acts of Congress. With the adoption of the Fourteenth Amendment after 
the Civil War began the long line of decisions on the subject in the federal courts. 

% M’Culloch v. Maryland, 4 Wheat. (U. S.) 316, 407 (1819). 


% Thayer, Origin and Scope of the American Doctrine of Constitutional Law, 
7 Harv. L. REv. 130. 
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early recognized that due process was not necessarily confined to 
judicial process, but might consist of any of the recognized forms 
of legislative action.2” The cases considering the question whether 
legislative action is or is not due process of law, I shall not be auda- 
cious or didactic enough to attempt to classify in an exhaustive 
manner, but the following generalizations will be found to be roughly 
true. 

Many of the cases find a touchstone, with which to solve all 
difficulties, in the phrase “the police power.” Whatever is an 
exercise of the police power is due process of law. Discussions and 
attempted definitions of the phrase, however, are unsatisfactory, 
because of its loose use in a variety of different connections. As 
used in connection with due process of law, it is either a question- 
begging phrase synonymous with that broad general power of a 
legislature to establish all manner of laws for the general good 
within some vague and undefined limit,”* or else a “conciliatory” *° 
phrase used to cover up some slight apparent overstepping of the 
boundaries fixed by that limit. 

What that limit was long remained undefined. The earlier 
cases deal in the main with historical investigation into the com- 
monly accepted objects of legislation; and if it were found that 
the object, and also the fashion and manner of legislation, had the 
sanction of usage, that generally settled the question.” Little 
attention was paid to the reasonableness of the legislation in 
question, although many expressions may doubtless be found in 
which the reasonableness of a law, which is held valid, is pointed 
out, 





27 Murray’s Lessee v. Hoboken Land & Improvement Co., 18 How. (U. S.) 272, 281 
(1855); Burnham »v. Webster, 5 Mass. 265 (1809); Vinton v. Welsh, 9 Pick. (Mass.) 
87 (1829); Commonwealth v. Alger, 7 Cush. (Mass.) 53, 85 (1851). 

28 Thayer, Cases on Constitutional Law, 693, note, 742, note. 

29 Mugler v. Kansas, 123 U. S. 623 (1887); Thorpe v. Rutland & Burlington R. 
Co., 27 Vt. 140 (1854); Commonwealth v. Alger, 7 Cush. (Mass.) 53, 85 (1851). 

30 T borrow the familiar comment of Mr. Justice Holmes. See Lawton ». Steele, 
152 U. S. 133 (1894); Danforth v. Groton Water Co., 178 Mass. 472, 476, 477, 59 
N. E. 1033 (1901); Dunbar v. Boston & Providence R. Co., 181 Mass. 383, 63 N. E. 
916 (1902). 

8! Murray’s Lessee ». Hoboken Land & Improvement Co., 18 How. (U. S.) 272, 281 
(1855); Commonwealth »v. Bailey, 13 Allen (Mass.) 541 (1866); Commonwealth 2. 
Alger, 7 Cush. (Mass.) 53 (1851); Commonwealth v. Blackington, 24 Pick. (Mass.) 
352 (1837); Commonwealth v. Badlam, 9 Pick. (Mass.) 362 (1830); Head v. Amoskeag 
Mig. Co., 113 U. S. 9 (1885). 
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Gradually the voice from the past became fainter in answer to 
these questions, and it became necessary to consider objects of 
legislation not so much from the point of view of justification by 
usage, as from the point of view of justification by the public 
importance of the object.” 

In like manner the fashion and manner of legislation underwent 
a change. New and unprecedented forms of legislation appeared, 
in which justification by usage became increasingly difficult. At 
first it was deemed a somewhat radical concession to hold that 
these new fashions might be employed provided they “regard and 
preserve the principles of liberty and justice.”* In attempt- 
ing to define the limits much loose phraseology may be found which 
in reality begs the question;* but, in general, the test has now 
been firmly established, that such legislation must not be “abso- 
lute and despotic,” must not be arbitrary.® 

The decisions of the future, therefore, upon questions of due 
process of law will resolve themselves under three heads: 

1. Is the act for a public purpose or object? 

2. Is it adapted to the purpose? 

3. If the act is for a public purpose, and is adapted to the pur- 
pose, is it arbitrary in its effect upon persons and property? 

The real significance of this gradual change, from the public and 
political standpoint, lies in the fact that, while in the past ques- 
tions of this general character have been decided largely upon 
history, usage, precedent, and authority, — a proceeding well cal- 
culated to be properly dealt with by the judicial temper, and not 
differing widely from the strictly judicial questions — now these 
questions must be more and more decided by passing in review the 
same public and political questions with which the legislature 
itself has dealt; ** and the cases must often be decided upon in- 





8 Budd v. New York, 143 U.S. 517 (1892). 

% Hurtado v. California, r10 U. S. 516, 535, 536 (1884). 

* Booth ». Illinois, 184 U. S. 425, 429 (1902); Lochner ». New York, 198 U. S. 45 
(1905). 

% This is true at least of the Supreme Court of the United States and the Supreme 
Judicial Court of Massachusetts. Noble State Bank v. Haskell, 219 U. S. 104, 111 
(1911); Twining v. New Jersey, 211 U. S. 78, 100, ror (1908); J. P. Squire & Co. ». 
Tellier, 185 Mass. 18, 69 N. E. 312 (1904); Commonwealth »v. Pear, 183 Mass. 242, 
247, 248, 66 N. E. 719, 721, 722 (1903); Opinion of the Justices, 163 Mass. 589, 
40 N. E. 713 (1895). 

% See Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 227 (1908). 
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sufficient premises, and without adequate machinery for deter- 
mining the public facts. And by “public facts” I mean those facts 
in which the public is interested, from which the legislature must 
have drawn the inference that the law in question would subserve 
the general welfare of the community, — facts most of which are 
not now even admissible in evidence before the court,” and must be 
considered, if at all, by being judicially noticed.** 

Yet it is with respect to decisions of this class, dealing with the 
three questions enumerated above, that the most serious criticism 
has arisen. The cases most often cited, — cases in which state 
laws have been held invalid limiting the hours of labor of women 
in factories,*® limiting the hours of labor of employees in bakeries,*° 
forbidding the manufacture of cigars in tenement houses,” or estab- 
lishing a system of compensation at fixed rates for employees injured 
in the course of their employment,” — hold that the law in question 
either did not serve a permissible public purpose or was arbitrary in 
its effect upon personal liberty or property.* And it is with respect 
to this class of cases that the proposed remedy is urged. 





87 Jacobson v. Massachusetts, 197 U. S. 11, 30, 36 (1905); Commonwealth 2. Sisson, 
189 Mass. 247, 252, 75 N. E. 619, 621 (1905); Commonwealth v. Pear, 183 Mass. 
242, 246, 247, 66 N. E. 719, 721 (1903). 

88 Thayer, Preliminary Treatise, 301, 304; Pound, Liberty of Contract, Yale 
Law Journal, May, 1909. 

89 People v. Williams, 189 N. Y. 131, 81 N. E. 778 (1907). 

40 Lochner v. New York, 198 U. S. 45 (1905). 

4. Matter of Jacobs, 98 N. Y. 98 (1885). 

® Tves v. South Buffalo Ry. Co., 201 N. Y. 271, 94 N. E. 431 (1911). 

It seems probable in the foregoing cases that while the Supreme Court of the 
United States merely failed to apply the modern definition of due process of law, the 
New York Court of Appeals has not fully accepted it. Where this is so, courts will 
have to be furnished with a new definition by constitutional amendment. 

Instances of comparatively recent Massachusetts cases falling within the general 
class of decisions referred to in the text, in which laws have been held unconstitu- 
tional, are the following: Durgin v. Minot, 203 Mass. 26, 89 N. E. 144 (1909); 
Wyeth v. Cambridge Board of Health, 200 Mass. 474, 86 N. E. 925 (1909); O’Keeffe v. 
Somerville, 190 Mass. 110, 76 N. E. 457 (1906); Attorney-General v. Boston & Albany 
R. Co., 160 Mass. 62, 35 N. E. 252 (1893); Opinions of the Justices, 211 Mass. 618, 
08 N. E. 337 (1912); 208 Mass. 607, 94 N. E. 848 (1911); 208 Mass. 619, 623, 94 
N. E. 1044 (1911) semble; 207 Mass. 601, 94 N. E. 558 (1911). There are very 
few instances in which this court has blocked industrial legislation. See Opinion of 
the Justices, 209 Mass. 607, 96 N. E. 308 (1911); Mutual Loan Co. v. Martell, 
200 Mass. 482, 86 N. E. 916 (1909); Commonwealth v. Interstate Consolidated 
Street Ry. Co., 187 Mass. 436, 73 N. E. 530 (1905); Commonwealth »v. Hamilton 
Mfg. Co., 120 Mass. 383 (1876). 
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Taking up these classes of decisions in order of the three sub- 
divisions above noted, we find that the first, decisions that the 
purpose is not a recognized public purpose, turn upon a pure ques- 
tion of fact, a fact of high political and public import, to be sure, 
but none the less a fact. And this fact, when decided, has place as a 
part of the body of constitutional law no more necessarily than has 
the verdict of a jury in the ordinary case. 

The second class of decisions, that the act of the legislature 
is not adapted to the ostensible purpose, finds few instances in the 
reports of the more enlightened of our state courts. Such decisions 
may have a place in the courts of the United States, which are 
charged with the added burden of seeing to it that state legisla- 
tures do not evade the federal Constitution; but as between the 
codrdinate judicial and legislative departments of a single sovereign 
state, the courts very properly decline to impugn the motives, or, 
to this extent, to doubt the intelligence of the legislature, when the 
legislature deems a means in some measure adapted to an end. 

The third class of decisions, in which courts assume to set aside 
acts of the legislature on the ground that in their effect upon 
individual rights they are arbitrary, turn upon mixed public and 
private facts, — public facts so far as the public welfare is concerned, 
private facts so far as the effect upon the individual is concerned. 

The public facts are often matters of inference. The question 
for the court is often stated to be, whether a state of public facts 
could possibly exist which would warrant the action of the legis- 
lature.“ But the question as to the possible existence of facts in- 
volves of necessity a familiarity with, and an inquiry into, actual 
facts and conditions; and, finally, the ultimate decision depends 
upon the weighing of these two sets of facts, one against the other — 
on the one hand the private facts which have been brought to light, 
and, on the other hand, all the actual or potential public facts  — 
and upon the determination whether the legislature, weighing all 
the facts, could within the bounds of reason have reached the de- 
liberate judgment that individual interest should be sacrificed to 
the public welfare to the extent required by the act in question. 





“ Munn ». Illinois, 94 U. S. 113, 132 (1876). 
Commonwealth »v. Interstate Consolidated St. Ry. Co., 187 Mass. 436, 440, 73 


N. E. 530, 532 (1905). 
Mutual Loan Co. »v. Martell, 200 Mass. 482, 484, 86 N. E. 916, 917 (1909). 
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This final decision, as is recognized by the more acute and intel- 
lectually honest of the judges, is largely a question of degree,*’ a 
question of how far individual harm could be inflicted for the partic- 
ular public benefit without being deemed arbitrary; and this ques- 
tion, although complex, is a question of fact. 

An error on the part of the court in any one of the foregoing 
classes of decisions is clearly an error in matter of fact. If it 
affected merely one individual we might well say, let him grin and 
bear it, as in the case of an erroneous verdict of a jury. But the 
practical effect, as has been said, harms the entire commonwealth. 

The only remedy at present afforded is by constitutional amend- 
ment. Yet the trouble is not with any provision of the constitution, 
but rather with the determination of the facts and conclusions 
of fact to which the provisions of the constitution are applied. 
And under guise of law, there have crept into the law reports 
pages and pages of what is in reality mere discussion and deter- 
mination of facts by the court, which strictly do not belong in the 
body of the law at all. Yet these decisions of fact, often based 
upon matters which the court has felt obliged to find out about as 
best it could under the doctrine of judicial notice — a doctrine very 
useful at common law, but never meant to stand so great a strain 
— are treated as if they formed a part of the law of the land, and are 
regarded as binding authority for subsequent similar decisions. And 
the worst of it is that these decisions of fact are to a great extent 
based upon a very vigorous, individualistic view of the philosophy 
of government, in which the emphasis as between private rights and 
the public welfare does not accord with the emphasis of the present 
day. Under these circumstances, greater facility in the method of 
amending the constitution would avail nothing. The fact that no 
way exists by which the misapplication of a broad general provi- 
sion of the constitution to the facts may be corrected, except by 
amendment of the provision itself, is a grave defect in our system 
of constitutional law. 

Granted the existence of a defect, however, the question of the 
remedy is fraught with difficulty. To the historian who considers 
the well-nigh extraordinary, even though sometimes illogical, man- 





» 4 Martin 2. District of Columbia, 205 U. S. 135, 139 (1907). 
48 See Thayer, Preliminary Treatise, 215, 247; Pound, Liberty of Contract, Yale 
Law Journal, May, 1909; Prentis v. Atlantic Coast Line Co., 211 U.S. 210, 227 (1908). 
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ner with which Anglo-Saxon institutions have in the long run 
adapted themselves to changing conditions, to the philosopher, 
in whose eyes time is at best merely relative, there are strong 
grounds for the hope that relief will come through the inevitable, 
even if slow, response of the courts to public opinion. This re- 
sponse is certain in the end; it is only in times of stress and of 
rapidly changing public opinion that the response for the moment 
seems to be laggard. 

A defect in existing machinery may be of a nature such as to 
become apparent only in times of stress, when the machinery is 
under high pressure, and perhaps is overtaxed. And we should do 
well to pause before we add a new piece of mechanism, until we are 
certain that it is necessary, and until we are certain that the new 
mechanism will not in a manner unforeseen throw out of adjustment 
the old machinery in respects in which it is working well. 

We must not forget, too, that, in times past, the courts and 
the constitution have often safeguarded human rights against op- 
pression. We must not forget that, in the present, the Supreme 
Court of the United States and the Supreme Judicial Court of 
Massachusetts, at all events, have, with few exceptions, taken an 
enlightened position with regard to the broad scope of the legisla- 
tive authority, and that the liberal spirit in those courts and in 
others is, on the whole, increasing. 

Yet it may well be true that the time has come in which the 
defect which has been pointed out must be remedied, and, if so, 
it is important to choose the remedy with circumspection. 


We may now consider Colonel Roosevelt’s suggestion, already 
quoted, as presented in the second form. 

The first obvious comment is that it does not touch, or purport 
to touch, court decisions in their first aspect, as settling the par- 
ticular controversy between the parties. Doubtless in this aspect 
the interest of the public is less directly affected; but if there is a 
defect in the present system, and the defect can be cured, the indi- 
vidual litigants should share in the cure, and the courts should, as 
far as possible, be protected from being placed in the position of 
having a decision, which in its private aspect is final, shown to be 
erroneous by being corrected in its public aspect. 
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We now turn to the proposed remedy as applied to decisions in 
their public aspect, and in particular to the subdivisions of deci- 
sions under the due process of law clause as analyzed above. 

As applied to the first of the three classes of decisions, I see little 
theoretical objection to the plan and much to commend it. The 
question whether, for instance, legislation in aid ‘of the rebuilding 
of Boston after the great fire,*® or legislation permitting the estab- 
lishment of municipal fuel yards,®° was for a public purpose, was a 
pure question of public fact which might well have been deter- 
mined by the ballots of all the voters of the commonwealth. 

The serious practical objection to the plan is that many people 
not only fail to understand it, but interpret it as meaning something 
else and something gravely objectionable. It is no reproach to the 
average voter to say that he is not familiar with nice technical 
distinctions in the details of government, and he is in real danger 
of being allowed to suppose that the plan involves the submission 
to popular vote of the decision by the court of the particular case. 
It is all very well to argue to a lawyer that only the future status 
of the law in question is involved, that the people are to deal only 
with the second aspect of the case which now is determined by the 
court only by inference, and that in substance the proposed plan 
is merely to limit the power of the court in this class of cases to a 
power to suspend until the people can vote. A layman who fails 
to grasp these distinctions is not necessarily either stupid or un- 
educated. Even if the plan were rephrased, and it should be urged 
that in the class of cases depending merely upon public fact the 
power of the courts should be limited to the power to suspend a 
law until further legislative action, it would be difficult to explain 
why this does not amount to subjecting the courts to reversal, or 
why their decisions should be final in one class of cases and not 
in another. The practical danger lies in what the plan suggests, 
and in what it is too often supposed to mean. 

With respect to that class of cases in which acts of the legisla- 
ture are set aside on the ground that in their effect upon individual 
rights they are arbitrary, there seem to be still further objections 
to the plan proposed, which require consideration. 

Up to a certain point, undoubtedly, reason supports the proposed 





49 Lowell v. Boston, 111 Mass. 454 (1873). 
50 Opinion of the Justices, 182 Mass. 605 (1903). 
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remedy. This class of cases is the one which causes the gravest 
disquiet to the student of law and government from the point of 
view not only of the common weal but of the integrity and dignity 
of the court itself. The function performed by the courts in this class 
of cases has been already described; but there are grounds for the 
belief that they impose burdens upon the courts too grievous to be 
borne. I do not mean to say that these functions are not proper 
judicial functions. They are, in fact, essentially similar to func- 
tions every day performed by courts in the construction of stat- 
utes. The consequences, however, are so vast and the public and 
political import so overwhelming, that it may well be wiser to 
place the responsibility of decision either upon the people or at 
least upon a more responsive and more directly accountable political 
body. 

Have we not, in short, reached the breaking point in the power 
of the courts to gainsay the legislatures? When an essentially 
modern question is before them, with no aid from historic usage and 
authority, when they are called upon to determine whether in the 
light of all the facts, private and public, social and economic, facts 
which are within the peculiar knowledge of the legislature, and of 
which the courts have only limited sources of information, is it fair 


that they should be expected to decide that ultimate question of 
degree which lies between the rational and the arbitrary in legisla- 
tive action? 

In dealing with new and unprecedented social and economic 





51 Even in the construction of statutes, courts have occasionally recognized their 
difficulties, and we find instances in which they have taken advisory opinions from. 
juries in matters of fact. Thayer, Preliminary Treatise, 215, 216, 259-262; Common- 
wealth v. Wright, 137 Mass. 250 (1884); Commonwealth v. Sullivan, 146 Mass. 
142, 145, 15 N. E. 491, 494 (1888). And in cases under the constitution there 
are instances in which courts have taken advisory opinions of the jury. Postal Tel- 
egraph & Cable Co. ». New Hope, 192 U. S. 55 (1904); 202 Pa. St. 532, 52 Atl. 127 
(1902). 

Compare also the doctrine held in some jurisdictions that the question whether an 
act of the legislature has been enacted in accordance with constitutional requirements. 
is a question of fact to be determined upon all the evidence. State ». M and, 18 
Neb. 236, 25 N. W. 77 (1885); Webster v. Hastings, 56 Neb. 669, 673, 675, 77 
N. W. 127, 129 (1898). 

Compare also the willingness of the Supreme Court of the United States to treat 
the question of the reasonableness of the rentals charged by a city for the locations of 
interstate telegraph poles as a question of fact for the jury. Atlantic & Pacific 
Telegraph Co. v. Philadelphia, 190 U. S. 160 (1903). 
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questions and current opinions, moreover, it is only human for 
an honest and upright but conservative thinker to see nothing but 
danger and despotism in the manner of thought of, and the meas- 
ures advocated by, his more liberal neighbor, and it requires on 
the part of a judge the highest degree of analytic acumen and in- 
tellectual honesty to concede to others that latitude of opinion 
within the bounds of the rational which is absolutely necessary 
before he can rightly decide the highly artificial question which 
he is now compelled to decide. 

It is not every judge who can not only believe but live up to the 
following creed: 


“A constitution is not intended to embody a particular economic 
theory, whether of paternalism and the organic relation of the citizen 
to the state, or of laissez faire. It is made for people of fundamentally 
differing views, and the accident of our finding certain opinions natural 
and familiar, or novel and even shocking, ought not to conclude our 
judgment upon the question whether statutes embodying them conflict 
with the Constitution of the United States.” ® 


Firmly as I believe in the importance of the judges maintaining 
a sympathetic attitude towards predominant public opinion, I do 
not believe in subjecting an honest and upright judge to undue 
attack merely because he happens to be by temperament either a 
conservative or a liberal. He should be criticized fully, fairly, and 
freely if his reasoning does not commend itself, but he should be 
protected from ill-considered abuse merely because the result of his 
decision is unpopular, — a practice no better than any other form 
of the time-honored and unsportsmanlike game of throwing bricks 
at the umpire, —and should be relieved of burdens which bear upon 
him with undue severity. For, after all, the weight, authority, 
and good name of the courts throughout the community are 
among the most important safeguards of human rights in any civ- 
ilized state. 

In the class of cases now under consideration, where the question 
turns upon the decision whether the legislature has acted within 
the bounds of reason, what can written safeguards do beyond in- 
suring to the persons aggrieved an opportunity to present the ex- 





8 Dissenting opinion of Mr. Justice Holmes in Lochner v. New York, 198 U. S. 
45, 75, 76 (1905). 
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tent of their injuries as shown by actual experience in an orderly 
and complete fashion, and then, when opportunity for due delib- 
eration and sober judgment has been afforded, placing the respon- 
sibility for the final decision of that ultimate question of degree 
upon the legislative department? 

All that can be required under these circumstances finally to 
establish a law is another confirmatory act of the legislative au- 
thority. And this, as I understand it, is what will be accomplished 
by the popular vote held under the plan proposed; the people, 
after the fashion of direct legislation, will pronounce the final 
legislative fiat. 

At this point, however, I doubt the wisdom of this immediate 
vote of the people. The question is merely a question of direct 
legislation. The final fiat, although legislative, will be of a highly 
deliberative character, quite different from the determination of 
one simple fact. The essence of the constitutional guaranty is a 
full and fair consideration of the case of the individuals aggrieved 
before a deliberative body, and a careful weighing of the private 
facts against the public facts before final action. Even if a popular 
vote is ultimately to be had, I doubt if the proceedings before a 
court of justice are of a popular character such as to prepare the 
public mind for an immediate direct vote; and there would be 
grave danger that the case would go before the people upon the 
public facts without sufficient consideration of the private facts. 
Nor do I think it healthy either for the courts or for the commu- 
nity that a judicial inquiry should be used for this preliminary 
legislative purpose. 7 


Til. 


As an alternative remedy, I wish tentatively to suggest the fol- 
lowing, which in some respects may be less open to objection than 
the other, but which nevertheless may prove equally effective in 
curing the evils which have been pointed out. 

Let there be established ® a tribunal composed of experts trained 
in matters of government and sociology, which shall perform for 
the courts a service analogous to that performed for the legislature 





8 By constitutional amendment, if necessary. 
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of Wisconsin by Dr. McCarthy’s legislative bureau, but which 
shall have in addition certain mixed functions, in part judicial and 
in part legislative. 

To this new body the courts may refer the question whether an 
act passed by the legislature for a proper purpose is arbitrary in 
‘its effect upon individual rights. Not only the individual, but all 
other persons interested, may present evidence and be heard, the 
attorney-general shall represent the commonwealth, and the tri- 
bunal may consider all manner of evidence and make further in- 
vestigation on its own initiative. 

The decision of the new body, certified to the court, will furnish 
the basis of decision for the particular case, and, if against the law, 
will suspend it for a certain length of time, or in any event until 
further action by the legislature. 

The new body will also be required to report its findings to the 
legislature, together with any recommendations which it may see 
fit to make; and, if any act reported to be arbitrary shall there- 
after be reaffirmed without change by the legislative authority, it 
shall take effect as law. 

To this same tribunal I suggest referring, as to a jury, the public 
fact in the first class of cases above referred to, whether an act 
passed by the legislature is for a public purpose; and the tribunal 
will in like manner report to the court, as a basis for the decision 
of the particular case, and to the legislature. 

The tribunal thus created, as has been already intimated, would 
act in a dual capacity. 

In its quasi-judicial capacity it would aid the courts in the 
decision of the particular case in its first aspect, — that of settling 





54 See Jones, Statute Law Making, 20-25; Report of Librarian of Congress, April, 
1911, Legislative Reference Bureaus; Pound, Legislation as a Social Function, above 
referred to, and to appear in the American Journal of Sociology. 

Professor Pound also points out, in Scope and Purposes of Sociological Jurispru- 
dence, 25 Harv. L. REv. 514, the particular importance of studying laws in “their 
social operation, and the effects which they produce, if any, when put in action.” 

Compare also the administrative department of the. Municipal Court of Chicago, 
and the suggestions made in the Fifth Report of that court. 

55 How this body shall be elected or appointed, whether it shall be a permanent 
board, or appointed, as a jury is empanelled, for each particular case, and whether, 
if a permanent board, it would have work enough to do to occupy its time unless con- 
solidated with a body having other functions, such as a legislative reference bureau, are 
questions of detail with which I do not here attempt to deal. 
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the controversy between the parties. It would do so by weighing 
the public facts and conclusions of fact necessary to the decision; 
it would be, in effect, a tribunal of public facts. 

In its quasi-legislative capacity it would aid in the decision of the 
case in its second aspect, — that of determining the status, as to 
validity, of the law in question in its future effect upon the whole 
public, and the effect of the decision in this second aspect would no 
longer be left to inference. A finding that a law was arbitrary, 
or did not serve a public purpose, would of itself suspend the opera- 
tion of the law; and at the same time the tribunal would be in a 
position to recommend to the legislature further legislation on the 
same subject. 

Whether by this road the act is ultimately referred to the people 
will be a simple question of direct legislation, and will depend upon 
the general law in force in the state in question in regard to in- 
itiative and referendum.” In whatever form, however, the final 
legislative action takes place, the measure will first have been pre- 
sented and debated before a.body of experts, and the facts will 
have been investigated in an authentic manner. In this class of 
cases, where legislation of so important a nature is to take place, 
the utmost precaution should be taken. Legislative action, whether 
direct or delegated, requires aids to facts no less than do the courts, 
-and the complexities of modern legislation are often inadequately 
dealt with even by representative bodies, because of inadequate 
consideration and analysis of the facts. Still more necessary, with 





5 Nothing in the present proposition is in any respect inconsistent with obtain- 
ing a popular vote as speedily as under Colonel Roosevelt’s proposition. While the 
responsibility for certain matters heretofore entrusted to the courts is shifted to a new 
body, the decisions of that body will serve as readily as preliminaries to a popular 
vote as would the decisions by the courts. So far as the present proposition relates to 
the future status of the law in question, its main object, after shifting the burden of 
certain decisions to a differently constituted tribunal, is, in case of a decision adverse 
to a particular law, to suspend the law until there has been another fiat on the part of 
the legislative authority of the state. The further question whether that fiat shall take 
the form of an act of the legislature or a vote of the people should depend, not upon 
some provision peculiar to the subject now under discussion, except perhaps in the 
case of peculiarly malignant local symptoms such as appear to exist in the state of New 
York, but upon the general law of the state in question with respect to initiative and 
referendum; and if the law of the state permits the initiative and referendum, the sub- 
sidiary question, whether decisions of the new body should first be reported to the leg- 
islature, or whether they may serve as a basis for an immediate popular vote, would 
be a matter to be solved by local experts on direct legislation. 
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the growth of modern direct legislation, must be improved pro- 
vision for the presentation, consideration, and publication of the 
facts. 

By this method, it is hilloved, findings of fact will be placed be- 
yond question in their proper position with relation to the law itself. 
The findings of fact by the new tribunal, whether public or private, 
will be in no sense parts of the constitution, but merely records of 
the material facts relating to the law in question, and authoritative, 
as bearing upon future similar questions, send as a reliable scientific 
work is authoritative. 

Three other important points will be gained. The courts will be 
relieved of the position, ignominious at least in appearance, of 
having their judicial mandates converted into mere temporary 
checks upon hasty legislative action, or subjected to popular re- 
view and reversal. The tribunal of public facts will be a body of a 
political nature, closely connected with and accountable to the 
legislative department. And finally, the courts will be relieved of 
the opprobrium attending the decision of essentially political ques- 
tions in which popular feeling often runs high, much as they are now 
relieved by the jury of the burden of deciding the guilt or inno- 
cence of a human being accused of murder. 

Whether this method would be a final solution of the present 
difficulties cannot be foretold. Doubtless there are other general 
constitutional provisions involving the determination of public 
facts which also might well. be referred to the new tribunal.” All 
that is claimed for this suggestion is that it furnishes a possible 
remedy for the evils in the body politic which now appear to be 
malignant.*® 





57 Notably questions of eminent domain and taxation, as to whether the purpose is 
a public one; and questions of the equal protection of laws, as to whether or not an 
arbitrary classification has been made. 

58 Upon the remedy suggested in the text the changes may be rung almost ad 
infinitum. 

A tribunal of fact might be provided merely for the particular case. But the dual 
aspect of the decision, as validating or invalidating the law itself, can hardly be 
avoided, and it seems better to recognize it frankly. 

It might be provided that the new tribunal should determine the facts merely for 
the particular law in question, and that the facts so determined should have their 
proper place merely as findings of fact, like the verdict of a jury, and should not 
affect the validity of subsequent laws, either in the same or in some other form. But 
in that case a law in the same form might have to be reéxamined and perhaps again 
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It must be remembered, moreover, that the Fourteenth Amend- 
ment to the Constitution of the United States contains substantially 
the same due process of law provision, which must still be finally 
passed upon by the Supreme Court of the United States. 

The proposed method will merely serve to prevent the state 
courts from attaching some peculiar significance to the phrasing of 
the state constitution, and thus leaving no federal question in the 
case. 

Under the United States Constitution a decision by the state 
court upholding a law, upon certificate by the new tribunal, would 
probably be held to be due process of law, although the decision of 
that body upon the questions referred to it would have to be capable 
of review by the Supreme Court of the United States, if the federal 
Constitution were involved, and for this purpose its proceedings 
should be given a quasi-judicial character. The Supreme Court 
of the United States has said: 


“We know of no provision in the federal Constitution which forbids a 
State from granting to a tribunal, whether called a court or a board of 
registration, the final determination of a legal question. . . . Due 
process is not necessarily judicial process.” °° 


A law disapproved by. the new tribunal, and subsequently vali- 
dated by the legislature, would doubtless have to be reéxamined if 





rejected; and in view of what has been said as to the feasible limits of constitutional 
checks upon legislation it has seemed doubtful whether, in case of difference of opinion 
between a tribunal and the legislature upon matters of fact of the character under con- 
sideration, the tribunal can do more than merely suspend the law. This form of rem- 
edy, however, would be well worth a trial if it is not desired to go farther. 

Perhaps the most logical, and at the same time most comprehensive, remedy would 
be to provide that in no ordinary case should the courts refuse to recognize any act of 
the legislature which has not been invalidated by a proceeding in rem, but to provide 
that they might suspend the case to enable such proceedings to be brought, and further 
to provide special proceedings by which, after notice to the Attorney-General and all 
other persons interested, giving them an opportunity to be heard, a law might be per- 
manently validated or invalidated. See Prentis v. Atlantic Coast Line Co., 211 U. S. 
210, 227 (1908). Upon these special proceedings the courts would finally determine the 
case in pure matters of construction, declaring the law valid or invalid; but in matters 
dealing purely with questions of public fact of the class considered in the text, the 
case would be transferred to the new tribunal, which should have only the power to 
suspend. The remedy suggested in the text, however, seems to preserve most of the 
advantages of this last remedy; and I have adopted it as most nearly approximating 
that other remedy which is the subject of discussion. 

59 Reetz v. Michigan, 188 U. S. 505, 507 (1903). 
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again attacked under the federal Constitution, even though so far 
as the state constitution is concerned it is valid for all time. 

It should be added that in case a state law is held invalid by a 
state court solely under the federal Constitution, Congress would 
do well to provide more fully for an appeal to the Supreme Court 
of the United States. 

One word in conclusion. The foregoing suggestions are offered 
in a purely tentative manner; and, if in any measure they stimu- 
late on the part of members of the bar further consideration of ways 
and means for curing what I conceive to bea real and substantial 
defect in the existing system of constitutional law, their purpose 
will have been accomplished. 


John G. Palfrey. 


Boston, MASSACHUSETTS. 





60 Cases like Missouri v. Andriano, 138 U. S. 496 (1891), would be likely to give 
trouble in case the state attempted to appeal. In case of an appeal by an ordinary 
party to a civil case, cases like Nutt v. Knut, 200 U. S. 12 (1906), would govern. 





HARVARD LAW REVIEW. 


Published monthly, during the Academic Year, by Harvard Law Students. 











SUBSCRIPTION PRICE, $2.60 PER ANNUM 35 CENTS PER NUMBER. 








Editorial Board. 


Rosert A. Tart, President. Wirtram S. WarFIELD, III, Treasurer. 

MAXWELL Barus, Maovrice Hrirscsa, 

Ratpo O. BREWSTER, ALLEN T. KLots, 

Harvey H. Bunpy, Van S. MERLE-SMITH, 

EpMUND BuRROUGHS, Axspot P. MILts, 

Prescott W. CooKINGHAM, Leroy P. Percy, 

JosepH J. DANIELs, RosBert W. PERKINS, JR., 

E. Merrick Dopp, Jr., James J. Porter, 

Oscar R. Ewrne, VINCENT STARZINGER, 

Joun W. Forp, WALDEMAR Q. VAN Cort, 

C. PascaL FRANCHOT, G. Tracy Voucat, Jr., 

ArtTHur A. GAMMELL, Boyxrn C. WRIGHT, 
Francis S. WYNER. 








Tort LIABILITY FOR BREACH OF STATUTORY Duty. — Where a stat- 
ute simply attaches a criminal penalty to the doing or omitting of 
some specified act it can hardly be said to give an individual a private 
right of action by implication for any injury not of the sort which it was 
designed to prevent.' And even if the injury suffered be of the very 
sort which the statute was designed to prevent, it would seem from the 
' fact that the only liability provided for is a penalty recoverable by the 
state that the purpose expressed by the act is to protect society’s inter- 
est in the public safety rather than to give individuals redress for wrongs 
which may be done them.? Accordingly, if such a statute is to enlarge 
the private rights of individuals, this result must be due not to mere in- 
terpretation of the statute as an expression of the legislative will, but to 
the common-law conception of the interrelation of public and private 
duties. — 

It was laid down broadly in the earlier cases that, as a result of the 
Statute of Westminster,’ the common law gives a cause of action to any 
person injured as a result of the violation of a statutory duty.‘ It is 
now recognized, however, that the Statute of Westminster has no effect 
upon subsequent legislation,’ and it is generally admitted that, where 


1 Gorris v. Scott, L. R. 9 Exch. 125. 

2 Mack v. Wright, 180 Pa. St. 472, 36 Atl. 913. 

8 Stat. WESTMINSTER II (13 Edw. I.) c. 50. This chapter was placed at the end 
of a series of enactments on various subjects and provided that “concerning the 
statutes where the law faileth, and for remedies . . . suitors . . . shall have writs 
provided in their cases.” 

4 Couch ». Steele, 3 E. & B. 402; Aldrich ». Howard, 7 R. I. 199. 

5 See Heeney v. Sprague, 11 R. I. 456, 463. 
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there is a mere omission of a statutory duty and no affirmative illegal 
conduct, no action lies unless the statute was designed to prevent the 
kind of injury which has occurred. A recent Kansas decision which 
adopts the broad doctrine would therefore seem to be erroneous, al- 
though the actual result reached may perhaps be justified.’ Stanley v. 
Atchison, Topeka, & Santa Fé Ry. Co., 127 Pac. 620 (Kan.). 

There is, however, another almost equally sweeping doctrine which 
still has considerable vitality, namely, that the common law holds a man 
responsible for all injuries resulting from his unlawful acts.* This rule 
has been defended on the ground that the ordinary principle of non- 
liability for inevitable accident is based on the need of encouraging human 
activity; from which it logically follows that no such immunity should 
exist where the activity is of a sort which the law expressly discourages.° 
But apart from the necessity of encouraging activity, it is certainly in- 
expedient for the law to interfere to shift the burden of injury where 
neither party is at fault. The fault involved in violating some unimpor- 
tant statute not enacted for the prevention of the kind of injury in ques- 
tion is not sufficient to bring about a different result. On principle, 
therefore, the theory of absolute liability for unlawful acts should, at 
any rate, be limited to breaches of the peace,!® and to crimes involving 
moral turpitude." The trend of modern authority is strongly in this 
direction.” 


6 Gorris v. Scott, supra; Bischof v. Illinois Southern Ry. Co., 232 Ill. 446, 83 N. E. 
048; Hocking Valley Ry. Co. v. Phillips, 81 Oh. St. 453, 91 N. E. 118. 

7 A railroad was held liable because it failed to perform its statutory duty to keep 
in repair a division fence between its right of way and the plaintiff’s land, with the re- 
sult that the plaintiff’s cattle strayed away and were lost. The purpose of the statute 
was clearly to prevent accidents from happening on the right of way. Missouri Pacific 
Ry. Co. v. Harrelson, 44 Kan. 253, 24 Pac. 465. Nevertheless, since the statute gave 
the plaintiff a right to charge the expense of building the fence to the railroad company 
in case of its refusal to build it, the duty to build and maintain the fence would seem 
to have been made a duty to the plaintiff, who could therefore sue for any damage which 
was the natural consequence of the failure to perform it. KAN. GEN. STAT., 1909, 
§§ 7075-7078. The principal case is, however, opposed to the construction generally 
put upon similar statutes in other jurisdictions. Frisch v. Chicago G. W. R. Co., 95 
Minn. 398, 104 N. W. 228; Hocking Valley Ry. Co. v. Phillips, supra. 

8 Owings v. Jones, 9 Md. 108; Salisbury v. Herchenroder, 106 Mass. 458; 1 STREET, 
FOUNDATIONS OF LEGAL LIABILITY, 173. 

® Brisnop, Non-Contract Law, §$§ 176-178; 15 Harv. L. REv. 225. 

10 The obligation to keep the peace being imposed for the benefit of the public 
generally, a breach of the peace should give an action to anyone injured thereby. 
James v. Campbell, 5 C. & P. 372; Vanderburgh v. Truax, 4 Den. (N. Y.) 464; McGee 
v. Vanover, 147 S. W. 742 (Ky.). 

4 It is by no means clear that the immorality of the defendant’s act is a sufficient 
reason for imposing liability upon him. There seems to be some justice, however, in 
holding that if a defendant insists on engaging in an indefensible course of action, he 
rather than the person injured by his wrongful conduct should bear the burden of the 
injury which results therefrom. Osborne v. Van Dyke, 113 Ia. 557, 85 N. W. 784. See 
15 Harv. L. REv. 225. 

2 The following cases are opposed to the doctrine of absolute liability for illegal 
action. Tingle v. Chicago, B. & Q. Ry. Co., 60 Ia. 333, 14 N. W. 320; Lopes »v. Sa- 
huque, 114 La. 1004, 38 So. 810; Bourne v. Whitman, 209 Mass. 155, 95 N. E. 404. 
See Platt ». Southern Photo Material Co., 4 Ga. App. 159, 163, 60 S. E. 1068, 1071. 
Another line of cases holding that violation of a prohibitory ordinance is only primé 
facie evidence of negligence, although generally disapproved of, shows how strong a 
tendency exists to depart from the rule of absolute liability. Knupfle ». Knickerbocker 
Ice Co., 84 N. Y. 488; Hanlon v. South Boston Horse R. Co., 129 Mass. 310. 
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Where, however, the statute requires a certain standard of conduct 
in a case in which a duty of care existed at common law, another 
view is that the statute amounts to a legislative definition of due care 
under the circumstances in question. Although the language of a 
few of the cases lends some support to this contention,” the courts do 
not appear to make any distinction between cases where the statute 
creates a new duty and those where it merely enlarges an old one," and 
such a distinction seems undesirable. Moreover, the legislature some- 
times prohibits conduct which, though it is so often fraught with danger 
that it is thought to be for the public interest to forbid it, is not 
dangerous in every particular case. Therefore the prohibition of the 
conduct can hardly be regarded as a declaration by the legislature that 
no prudent man would engage in it under any circumstances. 

It would seem, then, that the theory of tort liability for the violation 
of a statute is not the necessary consequence of any common-law prin- 
ciple. Nevertheless, as is illustrated by the law of public and private 
nuisance, the common law is in general as solicitous of the private as of 
the public interest in safety and well-being. Therefore, even though 
it is not necessarily true that a duty imposed for the protection of the 
plaintiff is a duty owed to him, the courts would seem to be justified in 
holding that where the legislature has recognized that a certain standard 
of conduct is required to safeguard the social interest in preventing 
some particular danger, a similar standard ought also to be maintained 
at common law to protect the individual interest. 





STATE AND NATIONAL REGULATION OF INTERSTATE AND FOREIGN 
COMMERCE IN INTOXICATING Liquors. — Although the United States 
Constitution gives to Congress the power to regulate interstate and 
foreign commerce,' the states, if Congress has not acted, may regulate 
matters as to which uniformity is unnecessary.” The states also seem to 





18 Osborne v. McMasters, 40 Minn. 103, 41 N. W. 543; Sharkey ».. Skilton, 83 
Conn. 503, 77 Atl. 950. 

14 Whenever it is established that a statute was enacted to prevent the sort of in- 
jury which has occurred, the courts lay it down broadly that a violation of the stat- 
ute, either by act or omission, is negligence. Terre Haute & I. R. Co. v. Voelker, 129 
Ill. 540, 22 N. E. 20; Tobey v. Burlington, C. R. & N. Ry. Co., 94 Ia. 256, 62 N. W. 
761; Leathers v. Blackwell Durham Tobacco Co., 144 N. C. 330, 57 S. E. 11. More- 
over, this language is used in cases where the court recognizes that there was no pre- 
existing duty of care. See Hayes v. Michigan Central R. Co., 111 U. S. 228, 236, 
4 Sup. Ct. 369, 372; Butz v. Cavanaugh, 137 Mo. 503, 511, 38 S. W. 1104, 1105. 

% Ifthe ground of liability be thus a duty to the plaintiff, and not a doctrine of absolute 
liability for the consequences of illegal conduct, it seems clear that no action should lie 
unless the injury be the natural result of that breach of duty and not merely a for- 
tuitous consequence of the illegal course of action. Rich v. Asheville Electric Co., 
152 N. C. 689, 68 S. E. 232; Bourne ». Whitman, supra. Contra, Iron Mountain R. 
Co. v. Dies, 98 Tenn. 655, 41 S. W. 860. 


1 U.S. Const., Art. 1, § 8. 

2 Thus the state may regulate pilotage. Cooley ». Board of Wardens, 12 How. 
(U. S.) 299. Or the qualifications of an interstate engineer. Smith v. Alabama, 124 
U. S. 465, 8 Sup. Ct. 564. 
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have reserved certain inherent police powers.* Yet in 1888 it was deter- 
mined that on neither of these grounds could a state control an inter- 
state shipment of liquor while still in the hands of the carrier. The 
court seemed to think that an interpretation of the police powers re- 
served by the state wide enough to permit them to regulate such a cus- 
tomary article of commerce would lead to chaotic restrictions as to other 
subject matters and destroy the uniformly free intercourse which the 
Constitution aimed to secure. The doctrine which the court reached 
from this argument seems to be that in all matters requiring uniformity 
the jurisdiction of Congress is exclusive, and that the determination of 
what is a fit article for interstate free trade is a matter requiring uni- 
formity. It is clear that the regulation of interstate liquor traffic would 
involve such a determination. Two years later the same doctrine was 
followed in holding that imported liquor was not subject to state control 
so long as it remained in the original packages. The unfortunate situa- 
tion created by these decisions was somewhat alleviated by the Wilson 
Act of 1890, which declared that “all intoxicating liquors ... . transported 
into a state . . . shall upon arrival in such state . . . be subject to the 
operation and effect of the laws of such state enacted in the exercise 
of its police powers” . . . as if produced therein.’ The constitutionality 
of the act was upheld the following year.® 

In view of the preceding cases, but two explanations of the decisions 
seem possible. The first is that Congress established a uniform rule by 
specifying a particular article of interstate commerce which after a certain 
point in its interstate career should ‘be subject to police regulation. But 
the attempt to apply this theory to this Act produces a result inconsist- 
ent with the former decisions, since, instead of itself determining whether 
liquor is or is not a fit subject matter for complete interstate free trade, 
Congress in fact permits the state to do so. If the power was vested ex- 
clusively in Congress as previously held it could not be thus delegated. 
The sounder theory is that, as the power to regulate is given fundamen- 
tally to Congress, its declaration that uniformity as regards a partic- 
ular subject is unnecessary should be accepted unless unreasonable, 
while if Congress has not acted the spirit of the Constitution requires 
that uniformity be preserved, whenever in the opinion of the court it is 
desirable.* It might be objected to this argument that the discretion of 





8 Thus the state may regulate the sale of imitation butter shipped from without 
even though still in the original packages. Plumley v. Massachusetts, 155 U.S. 461, 15 
Sup. Ct. 154. Or prohibit the importation or exportation of game in the closed season. 
Sily ». Hesterberg, 211 U. S. 31, 29 Sup. Ct. 10; Geer v. Connecticut, 161 U. S. 519, 16 
Sup. Ct. 600. 

4 Bowman v. Chicago & Northwestern Ry. Co., 125 U. S. 465, 8 Sup. Ct. 689. 

5 Note the language of Matthews, J., 125 U.S. 465, 494, 8 Sup. Ct. 689, 705. 

6 Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681. The power to regulate liquor 
was regarded in 1847 as one of the police powers reserved by the states. The License 
Cases, 5 How. (U. S.) 504. This view, it is submitted, was sound. The exclusion of the 
power to regulate liquor from the reserved police powers seems inconsistent with the 
decisions in note 3, supra, and with the wide police powers over intrastate liquor 
reserved to the states after the Fourteenth Amendment. Mugler v. Kansas, 123 U. S. 
623, 8 Sup. Ct. 273. 

7 26 U. S. Stat. at LARGE, 313. 

8 In re Rahrer, 140 U. S. 545, 11 Sup. Ct. 865. 

® See In re Rahrer, 140 U.S. 545, 561, 562, 11 Sup. Ct. 865, 869. 
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a state legislature should also be accepted unless unreasonable, even 
when it is exercising police powers to which the commerce clause has 
been held paramount, and that a decision that the state legislature 
has gone beyond its discretion because uniformity is essential, marks the 
bounds of reasonableness within which Congress also must keep. But 
the states, having abdicated their powers by the Constitution, it may be 
answered, must keep within the narrower bounds of desirability unless 
Congress by declaring uniformity unnecessary expressly makes their 
legislative scope coincide with its own.!° But whatever the theory, the 
constitutionality of the act is too well settled to question.” 

The act has been limited by construction, however, to apply only 
after the liquor has reached the consignee.” Thus a state cannot author- 





10 The doctrines involved in these decisions have lately acquired additional interest 
by the passage of the Wess Act. The act provides that the “transportation . . . 
of liquor . . . into any state, which . . . liquor is intended by any person interested 
therein to be received, possessed, sold, or kept or in any manner used, either in the 
original package or otherwise in violation of any law of such state .. . is hereby 
prohibited.” It seems clear that Congress can make a rule stating conditions under 
which liquor is and is not to be considered a lawful article of interstate commerce. 
That one of these conditions is the existence of some state law forbidding some use of 
liquor would not apparently make the act bad as delegating power to state legisla- 
tures to make federal law. Cf. People v. Fire Association of Philadelphia, 92 N. Y. 
311; State v. Insurance Co. of North America, 115 Ind. 257, 117 N. E. 574. More- 
over, as it is clear that the state law referred to must be constitutional according to 
standards previously established, the act does not directly abdicate any portion of 
the exclusive jurisdiction of Congress. Hence the act seems valid in so far as it is a 
direct regulation by Congress. 

But as no penalty is provided for the infringement of the act, its practical efficiency 
depends upon whether or not it indirectly enables the states to confiscate liquors 
shipped in violation of its conditions. It is by no means clear that the act will 
have such an indirect effect. If the act can be construed to mean that such liquor is not 
to be regarded as a subject matter of interstate commerce, then under the first theory 
discussed above it automatically becomes subject to the state police powers. And the 
objection that Congress permits the states to determine whether ng id is or is not a fit 
subject matter for interstate free trade, is not present at least in form, Or if the act 
can be construed as a declaration of Congress, that the proper regulation of interstate 
liquor traffic varies with conditions existing in the several states, and hence that uni- 
formity is unnecessary where liquor is intended to be used for an unlawful purpose, 
then under the second theory such liquor would automatically become subject to state 
police control. It is true that as to regulations affecting transit uniformity is more de- 
sirable than as to those operating only after the goods have reached the consignee, since 
in the former case to avoid illegal action the seller must be aware of the local rule of 
every state and town in the nation, while in the latter the consignee need only be fa- 
miliar with the rule in his own district. Yet undoubtedly Congress could make the 
intent of “any person interested therein” to use liquor in specified wafs a test of ille- 
gality; and this condition alone would cast nearly as great a risk on the seller. Hence, 
in view of the actual diversity of conditions among the several states, it seems clear 
that Congressional discretion has not been abused outrageously in saying that uniform 
regulation in each locality is unnecessary. 

If either of these interpretations of the Webb Act can be made, a state statute 
to the effect that “all liquor shipped into this state for illegal purposes may be confis- 
cated,”’ should be sustained. But otherwise it would seem that liquor shipped in 
violation of the Webb Act, even though such shipment be an offense against the federal 
government, is still within the exclusive jurisdiction of Congress, and beyond the scope 
of state legislative control. 

11 See Delamater v. South Dakota, 205 U. S. 93, 98, 27 Sup. Ct. 447. 

2 Rhodes v. Iowa, 170 U. S. 412, 18 Sup. Ct. 664. This is true even when liquor is 
shipped C. O. D. and title passes only on delivery, thus making the sale take place in 
the “dry” state. American Express Co. v. Iowa, 196 U.S. 133, 25 Sup. Ct. 182. And 
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ize seizure in transit even though the consignee be an inebriate; * or pre- 
vent one from ordering a consignment for his own use.* Nor can a carrier 
refuse a consignment under cover of state prohibition.” But the state 
may regulate the sale of liquor on an interstate steamboat while within 
its boundaries or the solicitation of orders for interstate shipments.’ 
A recent decision holds that under the Wilson Act a state license tax as 
applied to foreign liquors is valid. De Bary & Co. v. Louisiana, 227 U. S. 
108, 33 Sup. Ct..239. This seems sound. A liquor regulation, even though 
it takes the form of a high license tax productive of revenue, is a “police 
regulation,” if‘so intended, within the meaning of the Wilson Act;'* and 
though a distinction is made as to the taxation of interstate and foreign 
goods, it seems to be founded on the provision of the Constitution forbid- 
ding states to lay imposts.!® Since this statute does not discriminate 
against foreign liquors and bears no relation to the value of the goods 
imported, it cannot be objected to as an “import duty.” 





VALIDITY OF FoREIGN MARRIAGES. — Marriage is a status the creation 
of which involves a contract made between parties who have a capacity 
to contract, in accordance with a ceremony prescribed by law. A status 
being a legal condition, of interest chiefly to the sovereign of the domicile, 
is usually created by the lex domicilii.. It would be logical to apply the 
rule to the creation of the status of marriage. But practical objections 
of great weight oppose this, especially when the parties are domiciled 
under different sovereigns. They might be married in one jurisdiction and 
unmarried in another. The succession of property, legitimacy of issue, and 
the prevention of concubinage necessitate a rule which will secure uniform- 
ity.2. The rule that the lex loci contractus governs alone accomplishes 
this result. Consequently it is a general rule of the common law that a 





after the carrier’s liability has become that of a warehouseman. Heyman ». Southern 
R. Co., 203 U. S. 270, 27 Sup. Ct. 104. 

1% Adams Express Co. v. Kentucky, 214 U. S. 218, 29 Sup. Ct. 633. 

4 Scott v. Donald, 165 U. S. 58, 107, 17 Sup. Ct. 262, 265; Vance v. Vondercook, 
170 U. S. 438, 18 Sup. Ct. 674. 

% Louisville & Nashville R. Co. v. Cook Brewing Co., 223 U. S. 70, 32 Sup. Ct. 189. 

16 Foppiano v. Speed, 199 U. S. 501, 26 Sup. Ct. 138. 

17 Delamater v. South Dakota, supra. This case does not come within the letter of 
the Wilson Act. The court feels that it is within the spirit of the act and analogous to 
insurance regulations. 

18 Pabst Brewing Co. v. Crenshaw, 198 U. S. 17, 25 Sup. Ct. 552; Phillips v. City of 
Mobile, 208 U. S. 472, 28 Sup. Ct. 370. 

19 See American Steel Wire Co. v. Speed, 192 U. S. 500, 521, 522, 24 Sup. Ct. 365, 370, 
371; May v. New Orleans, 178 U. S. 496, 507, 20 Sup. Ct. 976, 979. 

20 See American Steel Wire Co. v. Speed, 192 U. S. 500, 522, 24 Sup. Ct. 365, 370. 
It is worthy of note, however, that in the leading case of Brown v. Maryland, 12 Wheat. 
(U. S.) 419, the duty bore no relation to the value of the goods, but was simply a tax 
on the privilege of importing. This difficulty seems to have been disregarded in the 
cases. As that statute was discriminatory the cases are clearly distinguishable. 


. 1 Blythe v. Ayres, 96 Cal. 532, 31 Pac. 915. See 3 Beale, Cases on Conflict of 
aws, 516. 

2 See Scrimshire v. Scrimshire, 2 Hagg. Cons. 395, 416-417. 

8 See 1 Bishop, MARRIAGE, DiIvorCE, AND SEPARATION, § 845. 
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marriage valid where celebrated is valid everywhere.* Thus the form 
of the ceremony is always governed by the lex loci contractus So also 
in the United States ® and in the most recent cases in England * the com- 
mon-law rule that capacity in general is determined by the lex loci 
contractus * applies as well to capacity to contract marriage. This is 
true even though one of the parties was under a penal disability at his 
domicile ® and married in a foreign jurisdiction to evade the law of the 
domicile.!® 

Two exceptions to the general rule, however, are commonly noted. 
First, it is said that a marriage contrary to the recognized Christian con- 
ception of that relation, as, for example, a polygamous marriage, is not 
valid." But since it is a right created by law it must be recognized 
everywhere as such, even in a state where it could not be created; al- 
though the effect usually given to the marriage status need not be given 
to it." Second, when contrary to a positive statutory prohibition of the 
sovereign of the domicile, as a marriage incestuous by local law but not 
universally so treated, or one involving miscegenation,“ the marriage 


4 Story, Conriict or Laws, § 113. The converse is not always true, at least in 
England. Ruding »v. Smith, 2 Hagg. Cons. 371. The argument made is that if there 
is no law or it is impossible or very difficult to comply with its requirements, neces- 
sity makes the marriage valid if contracted according to forms prescribed by the lex 
domicilit. See 1 Bishop, MARRIAGE, DIVORCE, AND SEPARATION, § 890. But where there 
is no law it seems impossible in the common-law view of territorial law that a valid 
marriage could take place. Cf. Norman v. Norman, 121 Cal. 620, 54 Pac. 143. 

5 Dalrymple v. Dalrymple, 2 Hagg. Cons. 54: Scrimshire v. Scrimshire, 2 Hagg 
Cons. 395. 

6 State v. Richardson, 72 Vt. 49, 47 Atl. 103; Stevenson v. Gray, 17 B. Mon. (Ky.) 
193. Some cases apparently hold that the lex domicilii governs capacity. Greenhow 
v. James’ Exec., 80 Va. 636. The decisions are preferably to be explained as exam- 
ples of the exception to the rule of the lex loci, discussed infra. One case holds that a 
marriage forbidden by the sovereign of the nationality will be void even though con- 
tracted at the domicile of the parties aecording to its laws. Roth v. Roth, 104 Ill. 
35. This seems an indefensible decision, especially as the question related to the de- 
_ scent of Illinois land. 

7 Ogden v. Ogden, [1908] P. 46; Chetti ». Chetti, [1909] P. 67. In these two cases 
the conclusion is reached after a very full discussion. But the English decisions are 
extremely confused. See 22 Harv. L. REV. 430. 

8 Male v. Roberts, 3 Esp. 163; Milliken v. Pratt, 125 Mass. 374. See 15 Harv. L. 
REv. 382, 385-388. In the Civil law capacity is treated as personal status and there- 
fore controlled by the law of the domicile or nationality. Story, Conriict or Laws, 
§ 51 et seg. There are, however, many exceptions to the rule. See 3 Beale, Cases on 
Conflict of Laws, 516. 

® Commonwealth v. Lane, 113 Mass. 458. 

10 Van Voorhis v. Brintnall, 86 N. Y. 18; -Stevenson v. Gray, 17 B. Mon. (Ky.) 193. 
Contra, Stull’s Estate, 183 Pa. St. 625, 39 Atl. 16. A number of states have enacted 
statutes declaring a marriage contracted abroad by its citizens to evade its laws to be 
invalid. D. C. Cope, § 1287; Ga. Copr, § 2424; Inp. Laws, 1905, c. 126, p. 215; 
La. Acts, 1904, No. 129, p. 293; ME. REV. STAT. c. 61, § 9; Mp. Pus. GEN. Laws, 
Art. 27, § 302; Mass. Rev. Laws, c. 151, § 10; Miss. Cope, § 1033. 

1 Hyde v. Hyde, L. R. 1 P. & D. 130. Fora discussion of the validity of tribal mar- 
riages, see 25 Harv. L. REV. 374. 

22 See 3 Beale, Cases on Conflict of Laws, 517. 

8 Brook v. Brook, 9 H. L. Cas. 193. Some of the judges proceeded on the domi- 
ciliary theory. 

4 State v. Kennedy, 76 N.C. 251; Kinney v. Commonwealth, 30 Gratt. (Va.) 858. 
Where the parties were married while domiciled under a sovereign permitting misce- 
genation, the validity of the marriage will be recognized in a state where such a mar- 
riage is illegal. State v. Ross, 76 N.C. 242. Contra, State v. Bell, 7 Baxt. (Tenn.) 9. 
It is argued that the validity of a marriage should depend on the “distinctive national 
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is invalid. A recent Illinois case has construed a statute prohibiting 
remarriage of a divorced person within a year as invalidating a marriage 
contracted by its citizens in Missouri within that period.” Wilson v. 
Cook, 100 N. E. 222. This second class of cases has been severely criti- 
cized,"* and the expediency of the decisions may well be doubted. But 
every state should have the power to control the status of its citizens 
wherever they may be. The law should give effect to the /ex loci, there- 
fore, only when the state of domicile consents to the creation of a status. 
Such a consent is ordinarily presumed, but when the state exercises its 
ultimate power to forbid the creation of the status, as the court thought was 
done by the statute in the principal case, the marriage should everywhere 
be treated as invalid, even though the requirements of the Jex loci were 
fulfilled.” Whether the sovereign has exercised this power is a question 
of legislative intent.!* The statute, however, should never be held to 
have extraterritorial effect unless it is a necessary construction, because 
of the strong public policy in favor of the validity of marriage. Conse- 
quently where one section of the code provides that marriages valid 
where contracted are valid in the state a marriage contracted abroad 
within the prohibited period will be held valid. Griswold v. Griswold, 
129 Pac. 560. (Colo., Ct. App.) !® 

If the above analysis of the Illinois case is correct the parties could 
remarry within the year by acquiring a domicile under another sov- 
ereign.” A possible construction of the statute there considered is 
that it operates as a limitation on the decree of divorce." Statutes pro- 
hibiting marriages during the period allowed for an appeal are gener- 
ally so construed. But since under this view the parties are not 
absolutely divorced until a year has elapsed they could not contract a 


valid marriage anywhere during that time. The great diversity of judi- 
cial decision on this subject emphasizes the necessity of a uniform mar- 
riage law. 





policy” of the state. WHarton, Conrtiict oF Laws, § 165. The difficulty with this 
view is that the status would change as the parties moved from one state to another, 
and the essential quality of uniformity would be gone. 

% Accord, Lanham v. Lanham, 136 Wis. 360, 117 N. W. 787. Contra, Wood’s Estate, 
137 Cal. 129, 69 Pac. goo; Dudley v. Dudley, 151 Ia. 142, 130 N. W. 785. Since the 
statute applies to both parties to the divorce it is not a mere penal statute. The cases 
contra to the principal case construe the statute as not having any extraterrito- 
rial operation. This construction secures a more just result, and if permissible 
is preferable. But the court’s interpretation probably accords with the legislative 
intent. 

16 See 1 BisHOP, MARRIAGE, DIVORCE, AND SEPARATION, § 875 ef seq. 

17 No case has yet arisen which tests the theory this far. As a matter of fact the 
courts would probably refuse to carry the reasoning to its logical extent. 

18 Lanham v. Lanham, supra. 

19 Approved and followed in the Supreme Court of Colorado. Loth ». Loth’s 
Estate, 129 Pac 827 (Colo., Sup. Ct.). 

20 Pierce v. Pierce, 58 Wash. 622, 109 Pac. 45; State v. Fenn, 47 Wash. 561, 92 Pac. 
417. 

*1 Warter v. Warter, 15 P. D. 152. 

2 McLennan v. McLennan, 31 Or. 480, 50 Pac. 802; Pettit v. Pettit, 105 N. Y. App. 
Div. 312,93 N. Y. Supp. toor. Contra, Willey ». Willey, 22 Wash. 115, 60 Pac. s45. A 
marriage within the state during the period allowed for appeal was upheld, on the 
ground that the party was the only one who could appeal, and it was within his power 
to waive it. Wallace v. McDaniel, 59 Or. 378, 117 Pac. 314. By this case the guilty 
party, but not the innocent party, can remarry within the period. 
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STATE CONTROL OVER INTERSTATE RAILROAD RATES BY CONDITIONS 
IN CHARTERS OR LEASES. — In a recent case it was held that a state 
cannot reserve the right to fix interstate rates as a condition in a lease of 
a railroad, or in a charter of incorporation. State v. Western & Ailantic 
R. Co., 76 S. E. 577 (Ga.). Aside from the question of interstate com- 
merce, if the conditions amount to a contract setting a standard by which 
the rate is fixed, it would seem on principle that it should be void on the 
one hand as an attempt to barter away the state’s governmental func- 
tion of regulating public service companies,! and on the other as an 
interference with the proper performance of the carrier’s duties by ren- 
dering him liable to work for less than a reasonable return.2? By the 
weight of authority, however, such contracts are binding * and the deci- 
sion must turn upon the fact that the commerce was interstate. 

Since a state may not exclude a corporation engaged in interstate com- 
merce from its borders, it may impose no condition upon its entry to do 
interstate business that it could not impose as a direct regulation.* Buta 
state may always refuse the privilege of incorporation. Where the price 
of the privilege, however, is regulation of matters in which the Constitu- 
tion gives Congress exclusive control, there is a clear invasion of the 
Congressional prerogative.’ Regulation of interstate rates has always 
been considered a matter in which uniformity was so necessary that it 
was within the exclusive control of Congress* This was definitely 
settled when Congress precluded the possibility of direct state action 
by the passage of the Interstate Commerce Act.’ Since almost all rail- 
roads are state corporations, if the states could gain control by condi- 
tions in the charter, the exclusive power of Congress would be largely 
usurped.® 


If the condition be treated as an agreement between the state in its non- 
governmental capacity as lessor and the railroad as lessee, the result is the 
same. Even if the contract were not void on the general principles of pub- 
lic service, it would have to yield to legislation by Congress fixing rates.® 





1 Laurel Fork & Sand Hill R. Co. v. West Virginia Transportation Co., 29 W. Va. 
324. In the principal case, however, the state reserved its control over rate fixing. 

2 See Woodstock Iron Co. v. Richmond & Danville Extension Co., 129 U. S. 643, 

662, 9 Sup. Ct. 402, 409. 
. § Detroit v. Detroit Citizens’ Street Ry. Co., 184 U. S. 368, 22 Sup. Ct. 410; Min- 
neapolis v. Minneapolis Street Ry. Co., 215 U. S. 417, 30 Sup. Ct. 118; Grand Rapids 
& Indiana Ry. Co. v. Osborn, 193 U. S. 17, 24 Sup. Ct. 310. See 2 WYMAN, PUBLIC 
SERVICE CORPORATIONS, § 1421. 

4 Crutcher v. Kentucky, 141 U. S. 47, 11 Sup. Ct. 851; Western Union Tel. Co. ». 
Kansas, 216 U.S. 1, 30 Sup. Ct. 90; Pullman Co. v. Kansas, 216 U.S. 54, 30 Sup. Ct. 
232. But see 24 Harv. L. REv. 635,640; 23 id. 549. Of course in those cases in which 
the state has’ power to legislate in the absence of inconsistent legislation by Con- 
gress, conditions may be imposed. 

5 It is certain that all such conditions must yield to inconsistent legislation by Con- 
gress, and it is submitted that the result is the same where, although Congress has not 
acted, its power is exclusive. 

6 Wabash, St. Louis, & Pacific Ry. Co. ». Illinois, 118 U. S. 557, 7 Sup. Ct. 4. 

7 Louisville & Nashville R. Co. ». Eubank, 184 U. S. 27, 22 Sup. Ct. 277. (Cf. 
Southern Ry. v. Reid, 222 U. S. 424, 32 Sup. Ct. 140; Gulf, Colorado, & Santa Fé 
Ry. Co. v. Hefley, 158 U. S. 98, 15 Sup. Ct. 802. 

— course Congress could incorporate railroads and in a measure avoid this 
result. 

® Louisville & Nashville R. Co. ». Mottley, 219 U. S. 467, 31 Sup. Ct. 265. 
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And although this legislation merely sets a maximum, and the rate 
agreed upon is within it, it is submitted that the detailed provisions of 
the Interstate Commerce Act show the intent of Congress to allow 
no interference with rate-fixing except by its own regulations.’ The 
carrier is commanded to file reasonable rates," and a contract fixing those 
rates, or delegating their fixing to another, would seem to violate the spirit 
of the act. The lessor, it is true, could have fixed the rates had he not 
leased the road, but the lessee is now the carrier subject to the act.” 

The situation of the railroad, then, may be precarious. If the charter 
only confers the right to charge rates fixed by the state, any other rates 
are ulira vires and render the charter forfeitable. If charging rates fixed 
by the state is a condition precedent to incorporation, the railroad never 
becomes incorporated. If this is a condition subsequent, however, the 
right of the state to forfeit the executed charter never arises. But 
the performance of the illegal condition may be such a substantial por- 
tion of the transaction that the whole transaction is void, and no cor- 
poration is created. Similarly in the case of a lease, if charging the state 
rates is a condition precedent, the term never vests; if a condition sub- 
sequent, the right to divest it never arises.” However, if the perform- 
ance of the condition is so vital a portion of the consideration for the 
lease that its illegality renders the lease void, the lessor could recover 
the premises.“ 





CoNSTRUCTIVE NOTICE OF THE CHARTER OF A CORPORATION. — The 
doctrine that one dealing with a corporation has constructive notice of 
the provisions of its charter has brought great confusion into the law of 
corporations. Probably no court rejects it entirely;' and yet no court 
dares to apply it without restriction. Although the English court has 
been the most consistent supporter of the doctrine,’ an Australian court 
refused to follow it in a late case, where the bond fide purchaser of stock, 
marked “paid up,” was not charged with notice of the articles of asso- 
ciation® which showed that this stock was issued at less than par.* In re 





10 See Southern R. Co. v. Reid, 222 U. S. 424, 438, 32 Sup. Ct. 140, 143. 

1 Section 1. 

12 See Noves, INTERCORPORATE RELATIONS, 2 ed., § 230. 

13 y TayLor, LANDLORD AND TENANT, 9 ed., § 281. 

4 Cf. Berni v. Boyer, 90 Minn. 469, 97 N. W. 121; White v. Franklin Bank, 22 Pick. 
(Mass.) 181; Taylor v. Bowers, 1 Q. B. D. 291. See KEENER, QuasI-CONTRACTS, 259. 
The illegality here is clearly not of such a degree as to preclude any recognition of 
the transaction by the courts as a basis of rights. 


1 New York has perhaps departed as far as any court from the old notions of wlira 
vires. Bissell v. Michigan Southern & N. I. R. Co., 22 N. Y. 258. But see Adriance 
v. Roome, 52 Barb. (N. Y.) 399, 411. Also see 9 Harv. L. REv. 270. 

2 See East Anglian Rys. Co. v. Eastern Counties Ry. Co., 11 C. B. 775, 811; Ridley 
v. Plymouth, Stonehouse, and Devonport Grinding and Baking Co., 2 Exch. 711, 717. 

8 It might be argued that this case is distinguishable by treating the articles of 
association as similar to by-laws rather than to am)American charter. See Coox, Cor- 
PORATIONS, § 725; Ashbury Ry. Carriage and Iron Co. v. Riche, L. R. 7 H. L. 653, 667. 
But the articles of association are registered with the memorandum of association and 
with the same formality. 8 Epw. 7, c. 69, § 15. Also see Ernest v. Nicholls, 6 H. L. 
401, 419; Fountaine v. Carmarthen Ry. Co., L. R. 5 Eq. 316, 322. 

* Probably the weight of authority treats stock-certificates as negotiable and thus 
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Victoria Silicate Brick Co., Lid., [1912] Vict. L. R. 442. The English 
court also departed from its doctrine that constructive notice is equiv- 
alent to actual knowledge in holding an agent on a warranty of the 
capacity of the corporation on an extension of Collen v. Wright, since 
if the outsider had notice of the charter there would be no deception.® 
In the United States the doctrine of constructive notice has brought 
similar anomalous results.’ 

The history of the doctrine will perhaps show the causes of the con- 
fusion. In the early days of corporations when charters were sparingly 
granted by public act and usually for a quasi-public purpose a charter 
was properly regarded as a very special privilege.* There was a grave 
doubt as to the corporation’s having the power to do an wlira vires act 
—4. é., an act unauthorized by its charter.? But at any rate it was to 
be most severely condemned and prevented by stringent measures. So 
the courts were ready to say that anyone dealt with a corporation at the 
peril of the transaction’s being ultra vires. The court then framed the 
rule in the language of constructive notice and said that anyone dealing 
with the corporation was presumed to have notice of the act of incor- 
poration.!° That conception was hardly settled in the judicial mind 
before an extraordinary growth began. Incorporation was transformed 
from a privilege into a right. Myriad charters for entirely private pur- 
poses and for nearly any legal purpose were filed with the proper official 
under a general incorporation law. These charters, although filed in a 
public place, could not in any proper sense be called public laws; yet the 
courts still adhered to the old language of constructive notice of their 
contents. The doctrine has developed naturally. At no time was the 
change sufficiently violent to induce a change in the rule. Yet to-day it 
seems an anachronism. 

If this analysis has been correct the modern court should look behind 
the old fiction and see if its reason still persists.“ Do the interests of 





protects a bond fide purchaser. Steacy v. Little Rock and Ft. Smith R. Co., 5 Dill. 
(U. S.) 348; Young ». Erie Iron Co., 65 Mich. 111, 31 N. W. 814. Contra, Myers ». 
Seeley, 10 Nat. Bankr. Reg. 411. But by hypothesis in the principal case the pur- 
chaser could not be bond fide since he would know that he was dealing with an obliga- 
tion of the corporation and so would have constructive notice of the articles. The 
situation is analogous to the issue of negotiable paper wlira vires when a boné fide 
purchaser recovers if it is merely the abuse of a limited power, since the charter would 
not show the violation; but he fails if the corporation has no power of issue whatever. 
Auerbach »v. Le Sueur Mill Co., 28 Minn. 291, 9 N. W. 799; Root v. Wallace, 4 McLean 
(U. S.) 8. See 23 Harv. L. REv. 567. 

5 7 E. & B. 301, 8 E. & B. 647. 

6 Richardson »v. Williamson, L. R. 6 Q. B. 276. See NOTES, p. 542. 

7 See 24 Harv. L. REv. 5309. 

8 See Pearce v. Madison and Indianapolis R. or 2t How. (U.S.) 441; ANGELL & 
Ames, CorPORATIONS, 11 ed., §§ 13, 60-66. 

® Hood v. New York and New Haven R. Co., 22 Conn. 502; Franklin Co. v. Lewis- 
ton Institution for Savings, 68 Me. 43. But see 23 Harv. L. REV. 495. 

10 See cases cited under note 2, supra. This was an easy step from the old maxim 
“Everyone is presumed to know the law,” which seems an unfortunate statement of 
the maxim “Ignorance of the law excuses no man.” 

4 Constructive notice was never a reason but a method of stating a result. Yet in 
1890 the Supreme Court gave it as one of the three reasons for its doctrine of wlira 
ae Central Transportation Co. v. Pullman’s Palace Car Co., 139 U. S. 24, 11 Sup. 

t. 4509. 
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the state or of third parties require that in regard to their respective 
rights in the particular case strangers should deal with corporations at the 
peril of the transaction’s being wlira vires? This view would make it 
clear that constructive notice is not, like actual knowledge, a reason in 
itself for defeating an otherwise innocent stranger and would avoid the 
mental entanglement inevitably involved in attributing constructive 
notice of the charter to an outsider in order to postpone him to intra 
vires creditors, and yet in the same transaction treating him as innocent 
in order to prefer him to the stockholders." By imposing, whenever 
public policy demands, duties to look out for the state’s interest in such 
cases as banking transactions, or the interest of intra vires creditors," 
and by applying the common-law rules as to limitations on the author- 
ity of an agent,” the just results of the constructive notice doctrine are 
obtained without its misapplications, or the sacrifice of logic. The term 
“constructive notice” may have had a legitimate meaning in this 
branch of the law, but it would now seem wiser to abandon it in the 
interest of clarity of thought. 





THE LIABILITY OF AN AGENT OF A CORPORATION FOR ITS ULTRA VIRES 
Contracts. — If an agent, at the request of the proper officers of a 
corporation, makes a contract for the corporation which is beyond its 
powers and upon which it cannot be held, the authorities are divided as to 
whether or not the outsider can hold the agent personally responsible 
for any loss that may result.!_ The only basis for holding the agent, in 


the absence of a conscious misrepresentation, is upon an implied warranty 
either of his own authority or the capacity of his principal. 
It is sometimes said that a corporation cannot have an agent to do an 





12 See In re Birkbeck Permanent Benefit Building Society, [1912] 2 Ch. 183. This 
case probably represents the climax in the application of constructive notice. A com- 
pany with 250 shares distributed largely among the directors did an enormous ulira 
vires banking business extending over fifty years. It failed with deposits totaling 
£16,000,000. Intra vires creditors were justly enough paid first. The shareholders 
then received the par value of their shares and the depositors were allowed the bal- 
ance although the court confessed it was illogical to allow them anything. 

1% Concerning duty as the basis of complaint of wlira vires acts, see Belcher Sugar 
Refining Co. v. St. Louis Grain Elevator Co., 101 Mo. 192, 209, 13 S. W. 822, 827. 

4 See 23 Harv. L. REV. 495. 

6 The cases often seize on constructive notice of the charter to explain the failure 
of a contract because of a limitation on an agent’s authority, but the common-law 
rules of agency would seem to cover most of the cases. See Ernest v. Nicholls, supra; 
Fountaine v. Carmarthen Ry. Co., supra. 


1 The authorities divide about evenly upon this point. The following cases hold 
the agent liable: Seeberger »v. McCormick, 178 IIl. 404, 53 N. E. 340; Trust Co. ». 
Floyd, 47 Oh. St. 525, 26 N. E. 110; Small v. Elliott, 12S. D. 570, 82 N. W. 92; Lasher 
v. Stimson, 145 Pa. St. 30, 23 Atl. 552. See Vliet v. Simanton, 63 N. J. L. 458, 468, 43 
Atl. 738. The following cases hold that the agent is not liable to the outsider: Thil- 
many v. Iowa Paper Bag Co., 108 Ia. 357, 79 N. W. 261; Sandford v. McArthur, 18 
B. Mon. (Ky.) 411; Humphrey v. Jones, 71 Mo. 62; Abeles v. Cochran, 22 Kan. 405. 

The liability of directors of a corporation is a different question. It seems just that 
they should be charged with the duty of knowing the extent of the powers of the cor- 
poration, and if an outsider cannot hold the corporation on a contract which the direc- 
tors have induced him to make, he should be allowed to hold them. 
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ultra vires act. From this it would follow that no agent could have au- 
thority to do such an act, and any assumption on his part to make an 
ultra vires contract would subject him to liability for breach of implied 
warranty of his authority. All courts agree, however, that a corporation 
may be liable for the torts and crimes of its agents. In the United States, 
at least, the corporation may be liable in certain cases if the tort occurs 
during an wlira vires undertaking.” So also it may be held on an accom- 
modation note although issued wira vires by an agent.’ It would there- 
fore seem that a corporation did have capacity to appoint an agent to 
do an ultra vires act. Andif the proper officers of the corporation instruct 
the agent to make the contract, his authority would seem to exist in 
fact and there would be no breach of implied warranty of authority. 

The only other ground upon which the agent could be made liable 
is that he warranted the capacity of his principal to be bound upon the 
ultra vires contract. Assuming, as is held by some courts, that a corpora- 
tion’s non-liability on wlira vires contracts results from a lack of capacity,* 
it has not yet become established in our law that an agent in general 
warrants his principal’s capacity. Such a doctrine would seem an un- 
warranted extension of the doctrine of Collen v. Wright.> Certainly no 
court would say that an innocent agent warranted that his principal 
would not interpose any defenses to the contract, or that the principal was 
solvent. There seems little more reason to hold that the agent warrants 
the capacity of his principal. A recent case, however, follows the hold- 
ing in a few jurisdictions that the agent does warrant the corporation’s 
capacity. Raff v. Isman, 84 Atl. 352 (Pa., Sup. Ct.). But these de- 
cisions have little weight as bearing on the general question, because in 
all of them, including the principal case, the agent knew of the lack of 
capacity. 

But even if the agent be held to warrant capacity, it is submitted that 
the same reasons which prevent a recovery against the corporation 
should in most cases prevent recovery from the agent. If, as in England, 
the court in imputing constructive notice of the limitations of the 
charter to all persons dealing with the corporation,’ treats it as if it were 





2 Nims ». Mount Hermon Boys’ School, 160 Mass. 177, 35 N. E. 776; Gruber ». 
Washington & Jamesville R. Co., 92 N. C. 1; Southern Express Co. »v. Platten, 93 
Fed. 936; Ramsden v. Boston & Albany R. Co., 104 Mass. 117; Brokaw v. New Jer- 
sey R. & Transportation Co., 32 N. J. L. 328; New York & New Haven R. Co, 
v. Schuyler, 34 N. Y. 30. Cf. Salt Lake City ». Hollister, 118 U. S. 256, 6 Sup. Ct. 1055. 
In England it seems that a corporation is liable for a tort committed in an intra vires 
business. Goff». Great Northern Ry. Co., 30 L. J. Q. B. 148. But not if committed 
in an ulira vires undertaking. Poulton v. London & Southwestern Ry. Co., L. R. 2 Q. B. 
534. For other authorities, see 24 Harv. L. REV. 543. 

3 Monument National Bank 9. Globe Works, tor Mass. 57. 

4 Re Phoenix Life Assurance Co., 2 Johns. & H. 441; Ashbury Railway Carriage & 
Iron Co. v. Riche, L. R. 7 H. L. 653; Central Transportation Co. v. Pullman’s Car Co., 
139 U.S. 24, 11 Sup. Ct. 478. 

5 8E. & B. 647. Whether the agent of a married woman warrants her capacity is 
not clear as a matter of authority, since there was actual fraud by the agent in the 
only case upon the subject. Edings ». Brown, 1 Rich. (S. C.) 255. A recent English 
case squarely decides that the agent of a lunatic warrants his principal’s capacity. 
Yonge v. Toynbee, [1910] 1 K. B. 215. See also Drew v. Nunn, 4 Q. B. D. 661, 666. 

6 Trust Co. v. Floyd, 47 Oh. St. 525, 26 N. E. 110; Small v. Elliott, 12 S. D. 570, 82 
N. W. 92; Seeberger v. McCormick, 178 Ill. 404, 53:N. E. 340. 

7 Ridley v. Plymouth Grinding & Baking Co., 2 Exch. 711. 
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equivalent to actual knowledge, there can be no reliance on the agent 
and hence no warranty.® It is true that if the only ground for refusing 
recovery is lack of capacity to contract imposed by the legislature, and 
the agent warrants that capacity, he should be personally liable. But it 
is difficult to reconcile this view with the corporation’s liability for the 
torts and crimes of its agents, and no court seems to refuse recovery on 
this ground alone. On the other hand, if a corporation is relieved on the 
ground that its wlira vires contracts are so illegal that even an innocent 
party cannot sue on them, there seems less cause to allow recovery against 
another innocent party on rights arising from the same transaction. If, 
as seems the most desirable view, recovery is denied only when a real 
public policy discourages the particular transaction,’ it would seem 
se the same policy would equally prevent the creation of all rights and 
iabilities. 





Tue Use oF ANCIENT DocUMENTS IN EvIDENCE. — The fact that a 
document is ancient affects its availability in evidence in several ways. 
In the first place the admission of such a document under certain con- 
ditions is allowed without extrinsic proof of its execution and author- 
ship. The principal support in reason for this exception to the general 
rule is necessity. After many years it may be impossible to produce the 
author, proof of his handwriting, witnesses of the execution, or any evi- 
dence bearing on the genuineness of the document. There is also a 
probability that instruments in writing are what they purport to be, par- 
ticularly if formal in nature. While this is not enough in modern docu- 
ments, in one which has remained so long where a genuine one would be 
expected, the cumulative evidence of its probable validity is sufficiently 
weighty not to require further proof. To qualify for admission under 
the rule, the document must be over thirty years old, must come from a 
natural custody, and there must be nothing suspicious about its ap- 
pearance.! A further requirement sometimes imposed, if it is a deed or 
will, is that there must be possession of land according to its terms, to 
give it some corroboration.? But to-day the weight of authority seems 
against that requirement;* in other cases it has been modified by allow- 





8 If the doctrine of constructive notice were similar to that of constructive notice 
of incumbrances, and imposed solely for the benefit of third parties, liability of the agent 
on an implied warranty would not be excluded because it would injure no third parties. 

® St. Louis, Vandalia & Terre Haute R. Co. v. Terre Haute & Indianapolis R. Co., 
145 U.S. 393, 12 Sup. Ct. 953. 

10 See 23 Harv. L. REv. 495; 24 id. 534. At the present time no court will enforce 
an ulira vires contract which is wholly executory. Garrett ». Kansas City Coal Mining 
Co., 113 Mo. 330, 20 S. W. 965; Jemison ». Citizens’ Savings Bank, 122 N. Y. 135, 25 
N. E. 264; Simpson v. Building and Savings Association, 38 Oh. St. 349. 


1 This is the rule laid down in all the cases. Applegate v. Lexington & Carter 
County Mining Co., 117 U. S. 255, 6 Sup. Ct. 742; Woodward v. Keck, 97S. W. 852 
(Tex. Civ. App.). Proper custody was not shown in Swafford ». Herd’s Adm’r, 23 
Ky. L. Rep. 1556, 65 S. W. 803; Chamberlain v. Showalter, 5 Tex. Civ. App. 226, 23 
S. W. 1017. The appearance was suspicious in Wright ». Hull, 83 Oh. St. 385, 94 
N. E. 813; O’Neal v. Tennessee Coal, Iron & R. Co., 140 Ala. 378, 37 So. 275. 

2 McKinnon ». Bliss, 2t N. Y. 206; Jackson v. Blanshan, 3 Johns. (N. Y.) 292. 

§’ Ammons v. Dwyer, 78 Tex. 639, 15 S. W. 1049; Nicholson ». Eureka Lumber Co., 
156 N. C. 59, 72 S. E. 86; Harlan v. Howard, 79 Ky. 373. 
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ing the substitution of any corroborative evidence.* A recent case illus- 
trates the modern tendency to discard it. Lacey v. Southern Mineral Land 
Co., 60 So. 283 (Ala.). The result of the general rule is that certain facts 
whose relevancy is clear but usually excluded as insufficient, are admitted 
to prove that the document was executed in due form and delivered by 
the man whose name is signed. It follows that his handwriting may be 
used for comparison if this evidence of the genuineness of the deed is not 
rebutted.’ The acts of delivery and acceptance of the deed may also be 
evidence, when proved, of certain inferential facts. For example, from a 
lease may be inferred possession at the time in the lessor. In inquiring 
into occurrences of a past generation, courts may well be liberal in allow- 
ing more slender inferences than are usually tolerated. 

But if a document is ancient it may also be evidence of facts stated 
therein, as an exception to the hearsay rule. When a deed] purports to 
be executed under a power of attorney, it is usually accepted as evidence 
of that fact.’ The execution of the deed would tend somewhat to prove 
a valid power to execute it, but the recital of the power seems really a 
material part of the evidence. A deed reciting a previous conveyance is 
also admitted, as evidence of that conveyance, at any rate when the 
previous deed is shown to be lost.? Mere inference from the grantor’s 
having executed the deed is rather slight proof of there having been a 
conveyance to him. The recitals appear to be the material part of the 
evidence. The court in the principal case was liberal, allowing a con- 
veyance to an assignee in bankruptcy to be proved in this manner.’ 
As another example of hearsay, pedigree recitals, principally statements of 
relationship taken as evidence of inheritance or dower rights, have also 





4 Johnson v. Timmons, 50 Tex. 521; White v. Farris, 124 Ala. 461, 27 So. 259; 
Hewlett v. Cock, 7 Wend. (N. Y.) 371. See Cunningham ». Davis, 175 Mass. 213, 220, 
560 N. E. 2, 4. 

5 Bell v. Brewster, 44 Oh. St. 690, 10 N. E. 679; Woodward »v. Keck, supra. 

6 Because the lessor would not be ‘likely to deliver nor the lessee to accept a lease, 
unless the lessor had possession. Bristow v. Cormican, 3 App. Cas. 641; Floyd 2. 
Tewkesbury, 129 Mass. 362. It is to be observed that in either case the inference is to 
the belief of a human being, and thence to a fact. See 26 Harv. L. REv. 151-153. 
If, therefore, the delivery of the deed is a human utterance intended to convey thought 
and not merely an act, this class of cases should be properly classified under the ex- 
ception to the hearsay rule discussed in the text. It seems that the mere fact that 
legal consequences are attached to written words, making them a “legal act,” should 
not exclude them from the hearsay rule. Thus the execution of a contract to sell 
grain with a warranty should not be admissible evidence of the quality of the grain. 
And in the case of the ancient lease it is not even proved that legal consequences did 
attach to the execution of the lease. But delivery is not an utterance, and it seems 
that it is not an act whose apparent purpose is to convey the idea that the grantor is 
in possession. At any rate the act of the lessee in accepting the deed is not intended 
to convey thought at all. See 26 Harv. L. Rev. 148. 

7 Doe d. Clinton »v. Phelps, 9 Johns. (N. Y.) 169; Reuter v. Stuckart, 181 Ill. 520, 
54 N. E. ror4. 

8 This is the argument in Watrous ». McGrew, 16 Tex. 506; Harrison ». McMurray, 
71 Tex. 122, 8 S. W. 612, and cases cited note 7, supra. But in practically all the cases 
there was a recital of a power. The recital is relied on in Butterfield v. Miller, 195 Fed. 
200. 

9 Deery v. Cray, 5 Wall. (U. S.) 795, and cases cited. The use of recitals as evidence 
of claims of title in connection with adverse possession is not hearsay. 

10 Such official acts are sometimes said to be presumed. Chanler v. Wilson, 77 Me. 
76. But in the principal case the recital was expressly relied on. 
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been admitted." This may well be distinguished from the regular pedi- 
gree exception.” Again, recitals of boundaries in ancient deeds,” or 
diagrams in ancient maps," are often admitted to show boundaries as 
they then existed. This, too, is distinguishable from the more general 
exception as to boundaries.“ As may be noted, this admission of hear- 
say in ancient documents occurs chiefly in connection with title to land,'® 
which often involves issues as to rights existing years ago. These often 
cannot be proved in any other way, and the continuance of evidence, 
apparently reliable, for so long a time, furnishes a good basis for a hear- 
say exception. 





RECENT CASES. 


ADOPTION — DESCENT AND DISTRIBUTION — RIGHT OF FATHER TO IN- 
HERIT FROM SON ADOPTED BY ANOTHER. — An adopted son died intestate leav- 
ing property acquired solely from his deceased adoptive father. The natural 
father claimed from the son’s widow a father’s share in the estate. A statute 
provided that the foster-parent and the adopted child should “sustain toward 
each other the legal relation of parent and child and have all the rights and be 
subject to all the duties of that relation” while the natural parents are “re- 
lieved of all parental duties . . . towards... the child . . . and have no 
right over it.” Held, that the natural father inherits nothing from his son. 
In re Jobson’s Estate, 128 Pac. 938 (Cal.). 

In many of the states the adoption statutes provide expressly as to inheri- 
tance both by and from an adopted child. Mass. Rev. LAws, 1902, c. 154, 
§ 7; N. Y. Consot. Laws, c. 19, § 114, p. 1077. Under statutes providing that 
the adopted child shall be heir to the foster-parent but silent as to the foster- 
parent’s rights, it has been held that the foster-parent does not inherit on the 
ground that the statute impliedly provides otherwise. Hole v. Robbins, 53 
Wis. 514, 10 N. W. 617; Schafer v. Eneu, 54 Pa. St. 304. Cf. TIFFANY, PER- 


1 Bowser v. Cravener, 56 Pa. St. 132; Rollins v. Atlantic City R. Co., 73 N. J. L. 
64, 62 Atl. 929, and cases cited infra, note 13. Contra, Lanier v. Hebard, 123 Ga. 
626, 51 S. E. 632. Where possession of land under the deed must be shown there 
it may be argued that conclusions therefrom are not hearsay. In Howard ». Russell, 
7 Sima 171, 12 S. W. 525, no question of land or inheritance was involved, but mere 
pedigree. 

#2 Ardoin v. Cobb, 136 S. W. 271 (Tex., Civ. App.). See Wilson v. Braden, 56 
W. Va. 372, 375, 49 S. E. 409, 410. The two were confused in Young v. Shulenberg, 
165 N. Y. 385, 59 N. E. 135, and Fulkerson v. Holmes, 117 U. S. 389, 6 Sup. Ct. 780. 
The court in rejecting the evidence did not take notice of the authority of a docu- 
ment in Davis v. Moyles, 76 Vt. 25, 56 Atl. 174. 

1% Horgan v. Town Council of Jamestown, 32 R. I. 528, 80 Atl. 271; Sparhawk 2. 
Bullard, 1 Metc. (Mass.) 95. Some cases admit this as evidence of the ancient reputa- 
tion as to the boundary. Village of Oxford v. Willoughby, 181 N. Y. 155, 73 N. E. 677; 
Dobson ». Finley, 8 Jones L. (N. C.) 495. 

4 Whitman v. Shaw, 166 Mass. 451, 44 N. E. 333; Burns v. United States, 160 Fed. 
631. 

4% Pierce v. Schram, 53 S. W. 716 (Tex. Civ. App.). 

16 Other instances of hearsay in connection with land are found in King ». Little, 
1 Cush. (Mass.) 436; Coleman v. Bruch, 132 N. Y. App. Div. 716, 117 N. Y. Supp. 582. 
In Hamershlag v. Duryea, 58 N. Y. App. Div. 288, 68 N. Y. Supp. 1061, statements 
of acts were used to prove adverse possession. In Massachusetts and Maine such 
hearsay is sufficient evidence of a pauper’s residence to charge a town with his 
support. Inhabitants of Ward v. Inhabitants of Oxford, 8 Pick. (Mass.) 476; Inhab- 
itants of Oldtown v. Inhabitants of Shapleigh, 33 Me. 278. 
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SONS AND DoMESTIC RELATIONS, 2 ed., § 114. But see Humphries v. Davis, 
100 Ind. 274, 275. The correctness of such a construction is not called into 
question here, as the statute in the principal case does not expressly provide 
anything about inheritance. Some courts hold that each father should inherit 
the property which had been acquired from himself: Cf. Lanferman v. Vanzile, 
150 Ky. 751, 150 S. W. 1008; Humphries v. Davis, 100 Ind. 274. It is diffi- 
cult to see how, in the absence of express legislation, such a rule can be sup- 
ported. See Reinders v. Koppelman, 68 Mo. 482, 500. It may be argued that, 
since by adoption the child does not lose its right to take from the natural 
father, there should be complete mutuality of inheritance. But this does not 
necessarily follow; for the natural parent is sui juris and he voluntarily elects 
to sever the legal relation of father and child. See Jn re Namauu, 3 Hawaii 
484, 485; Humphries v. Davis, supra, 283. Furthermore, in the adoption 
statutes the legislative purpose is to benefit unfortunate children and not 
their parents. Wagner v. Varner, 50 Ia. 532. See Parsons v. Parsons, 101 
Wis. 76, 80, 77 N. W. 147, 148. Since the wording of the statute in the prin- 
cipal case is so comprehensive it would not seem unreasonable to hold that the 
legislature intended to create all the incidents of the common-law relation, 
including the right to inherit. 


AGENCY — NATURE AND INCIDENTS OF THE RELATION — KNOWLEDGE OF 
AGENT: WHEN ImpuTED TO PrincipaL. — The plaintiff insured with the de- 
fendant company a horse which another company had refused to renew insur- 
ance upon because of a deformity. These facts if unknown to the defendant 
were sufficient to avoid the policy, but their agent had acquired knowledge 
of them before entering the company’s employ. The horse died and the plain- 
tiff brought suit on the policy. Held, that the plaintiff cannot recover. Taylor 
v. Yorkshire Ins. Co., [1913] 1 I. R. 1. 

Knowledge acquired by an agent in the very transaction for which he is 
employed is imputed to the principal. Bawden v. London, etc. Assurance Co., 
[1892] 2 Q. B. 534; Suit v. Woodhall, 113 Mass. 391. It was early attempted 
to confine the doctrine to this case. See Warrick v. Warrick, 3 Atk. 291, 204. 
But this restriction has not been followed. See The Distilled Spirits, 11 Wall. 
(U. S.) 356, 556. Many courts, however, hold with the principal case that 

_ to bind the principal, the knowledge must have been obtained in the course and 
scope of the agent’s employment. McCormick v. Joseph, 83 Ala. 401, 3 So. 
796; Shaffer v. Milwaukee Mechanics’ Ins. Co., 17 Ind. App. 204, 46 N. E. 557; 
Union National Bank v. German Ins. Co., 71 Fed. 473. They argue that only 
here are the agent and principal legally identical. See Houseman v. Girard, etc. 
Association, 81 Pa. St. 256, 262. But there seems to be no logical distinction 
between knowledge acquired in and knowledge recalled during the agency. 
Hence knowledge, whenever acquired,- which is material to the agency and 
clearly before the mind of an agent acting in the course and scope of the em- 
ployment should be held the knowledge of the principal for the purpose of 
that particular transaction. Lebanon Savings Bank v. Hollenbeck, 29 Minn. 
322,13 N. W. 145; Shafer v. Phenix Ins. Co., 53 Wis. 361, 10 N. W. 381. But 
cf. American Surety Co. v. Pauly, 170 U.S. 133, 18 Sup. Ct. 552. 


BANKS AND BANKING — Deposits — Jormnt TENANCIES. — The savings 
bank account of the intestate had been changed by him before his death into 
a joint account in the names of himself and his wife, the deposit book being 
kept in their joint possession. The administrator sued to recover the amount 
of the deposit at the time of the death of the intestate from the wife who 
had subsequently withdrawn it. Held, that the administrator may recover. 
Staples v. Berry, 85 Atl. 303 (Me.). 

A creditor and his debtor may change by novation an obligation to the cred- 
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itor alone into a joint indebtedness to the original creditor and another party. 
Armsby v. Farnam, 33 Mass. 318. Such would presumably be the effect of 
the arrangement in the principal case, since the bank thereby assumed a joint 
liability to the intestate and his wife. Cases treating similar agreements as 
the mere creation by the original depositor of an agency to draw, revocable by 
his death, may usually be distinguished because of special facts which negative 
any intent to substitute a joint tenancy in the debt. Maztter of Bolin, 136 N. Y. 
177, 32 N. E. 626; Gorman v. Gorman, 87 Md. 338, 39 Atl. 1038; Norway Sav- 
ings Bank v. Merriam, 88 Me. 146, 33 Atl. 840. The survivor of joint creditors, 
by analogy to joint tenancies in realty, becomes the sole legal owner of the 
chose in action. Hedderley v. Downs, 31 Minn. 183, 17 N. W. 274; Sessions 
v. Peay, 19 Ark. 267. Hence the right of the personal representative of the 
deceased in the principal case to compel the survivor to account is equitable 
and could rest only on some contractual or fiduciary obligation to the other joint 
tenant. Clements v. Hall, 2 De G. & J. 173. See Freeman v. Scofield, 16 N. J. 
Eq. 28, 29. Any presumption of a resulting trust because of the consideration 
moving from the intestate is rebutted by the relationship of husband and 
wife. Stevens v. Stevens, 70 Me. 92; Edgerly v. Edgerly, 112 Mass. 175. And 
the intent of the settlor, evidenced by the entry, coupled with the joint posses- 
sion of the pass book, seems to constitute an executed gift of a joint right in 
the debt, with the usual incident of survivorship. See Whalen v. Milholland, 
89 Md. 199, 43 Atl. 45. Cf. Bonnetie v. Molloy, 138 N. Y. Supp. 67. 


ConFLict oF LAws — MARRIAGE — VALIDITY OF FOREIGN MARRIAGE. — 
An Illinois statute prohibited remarriage of any divorced person within one 
year after the decree was rendered, and declared that a marriage so contracted 
should be held absolutely void. The defendant and decedent, citizens of 
Illinois, were married in Missouri within a year after the former had obtained 
a divorce in Illinois. Held, that the marriage is invalid. Wilson v. Cook, 100 
N. E. 222 (Ill.). See Notes, p. 535. 


ConFLict OF LAws— MARRIAGE — VALIDITY OF FOREIGN MARRIAGE.— 
A Colorado statute prohibited remarriage of any divorced person within one 
year after the decree was rendered, and declared that within that period the 
court could reopen the decree for cause. Another section of the code provided 
that a marriage valid where contracted was valid in the courts of this state. 
The plaintiff and defendant, citizens of Colorado, were married in New Mexico 
within a year after the former had obtained a divorce in Colorado. Held, that 
the marriage is valid. Griswold v. Griswold, 129 Pac. 560 (Col.). See Notes, 


p. 536. 


CONSTITUTIONAL LAw — IMPAIRMENT OF THE OBLIGATION OF CONTRACT — 
RIGHT OF PURCHASER AT MORTGAGE FORECLOSURE SALE TO RAISE THE QUES- 
TIon. — After land had been mortgaged, a statute was passed extending to 
assignees of the mortgagor the right of redemption after foreclosure sale. On 
a bill by such an assignee to redeem from one who purchased at a sale after the 
statute, the purchaser objected to the statute as impairing the obligations of 
the mortgage contract. Held, that he cannot raise the question. Cowley v. 
Shields, 60 So. 267 (Ala.). 

Statutes altering the conditions affecting redemption after foreclosure sales 
are generally held unconstitutional as applied to prior mortgages.’ Paris v. 
Nordburg, 6 Kan. App. 260, 51 Pac. 799; Hollister v. Donahoe, 11 S. D. 497, 78 
N. W. 959. A few cases regard these statutes as going only to the remedy, and 
consequently not within the constitutional prohibition. Anderson v. Ander- 
son, 129 Ind. 573, 29 N. E. 35; Budler v. Palmer, 1 Hill (N. ¥.) 324. The 
Supreme Court has held in favor of the general view, and has also settled 
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the question as to who can attack the constitutionality. The mortgagee him- 
self may do so in the foreclosure proceedings, for it is his own contract that is 
affected. Bronson v. Kinzie, 1 How. (U.S.) 311. And if he buys at the fore- 
closure sale, paying less than the mortgage debt, he retains sufficient of his 
character of mortgagee to enable him to raise the constitutional question. 
Barnitz v. Beverly, 163 U. S. 118, 16 Sup. Ct. 1042. But a stranger who pur- 
chases does so under conditions existing at the time of the sale, and cannot ob- 
ject to a statute as impairing the obligations of a contract to which he was not a 
party. Hooker v. Burr, 194 U. S. 415, 24 Sup. Ct. 706, overruling Howard v. 
Bugbee, 24 How. (U. S.) 461. And where the mortgagee himself buys, paying 
as much as the mortgage debt, he stands no better than any other purchaser. 
Connecticut Mutual Life Ins. Co. v. Cushman, 108 U.S. 51, 2 Sup. Ct. 236. 
He may protect himself by raising the question in the foreclosure proceedings. 
Bronson v. Kinzie, supra. But it seems proper to deny the purchaser the right. 


CoNSTITUTIONAL LAw — PowERs OF LEGISLATURE — TAXATION: VALIDITY 
OF STATUTE EFFECTIVE ON PASSAGE OF CONSTITUTIONAL AMENDMENT. — A 
state constitution provided that all persons should be rendered liable to a 
license tax except those engaged in mining pursuits. A statute was passed 
providing for a tax on the business of mining oil, but expressly providing that 
the statute was not to be effective until an amendment making it constitu- 
tional was passed. The amendment was passed without mentioning the statute. 
Held, that the statute is of no effect. Etchison Drilling Co. v. Flournoy, 59 So. 
867 (La.). 

The mere fact that a statute is to become effective upon a contingency will 
not make it invalid. Home Ins. Co. v. Swigert, 104 Ill. 653; Locke’s Appeal, 
72 Pa. St. 491. The court in the principal case recognizes this rule but limits 
it to cases where the legislature could have enacted the statute unconditionally 
at the time of its passage, and reasons that here the legislature had absolutely 
no power to act on this matter. But state constitutions are usually held to be 
limitations on the power of the legislature. In this case the prohibition at the 
time of the passage of the act was that no taxes should be levied on mining. 
And it is submitted that the courts should not imply into a limitation on a 
codrdinate governing body, the additional restriction that no statute dealing 
with the taxing of mining should be passed. A statute is only unconstitutional, 
therefore, if it commands taxes to be levied in violation of the express prohibi- 
tion. But the condition on the statute in the principal case makes it impossi- 
ble that taxes should be so levied; for the statute is not effective until the levy 
is made constitutional. Pratt v. Allen, 13 Conn. 113; Galveston, B. & C. N.G. 
Ry. Co. v. Gross, 47 Tex. 428. But cf. Northern Pacific Ry. Co. v. Washington 
ex rel. Atkinson, 222 U. S. 370, 32 Sup. Ct. 160. In substance it is clear that 
no taxpayer at the moment he is taxed will ever under any contingency be 
able to object that such taxation is at that time beyond the power of the legisla- 
ture. It might be argued, however, that such legislation infringes upon the 
sovereign power of the people to amend the constitution. Assuming that such 
an infringement is unconstitutional, this does not seem to be an infringement. 
The fact that a statute may become effective is no more a consideration to 
hamper the free amending power than the possibility that similar statutes may 
be passed after the amendment. 


CORPORATIONS — STOCKHOLDERS: RicHts INCIDENT TO MEMBERSHIP — 
RicutT oF Minority STOCKHOLDER TO RESTRAIN TRANSFER OF CONTROL OF 
Stock FROM ONE COMPETITOR TO ANOTHER. — Minority stockholders of a 
railroad company were granted a temporary injunction restraining the sale of 
a majority of the stock from one of its competitors to another under an agree- 
ment in violation of the Sherman Anti-Trust Act. Held, that the injunction 
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should be dissolved. Delavan v. New York, New Haven & Hartford R. Co., 
139 N. Y. Supp. 17 (Sup. Ct., App. Div.). 

By the better construction, the Sherman Anti-Trust Act gives no one but 
the government the right to enjoin its violation. See 26 Harv. L. REv. 179. 
Stockholders of either the buying or selling corporation could have enjoined the 
conveyance as an illegal ultra vires transaction. Harding v. American Glucose 
Co., 182 Ill. 551; 55 N. E. 577. See 20 Harv. L. REv. 495. But the corpora- 
tion of the plaintiffs was doing nothing illegal. It is also true that control of a 
corporation through ownership of its stock cannot be exercised at the corpora- 
tion’s expense. Wheeler v. Abilene National Bank Building Co., 159 Fed. 301. 
See 22 Harv. L. Rev. sor. If the resulting injury is directly towards the cor- 
poration, the shareholder cannot ordinarily sue. Niles v. New York Central 
& H.R. R. Co., 176 N. Y. 119, 68 N. E. 142. See 22 Harv. L. Rev. 594. But 
where his attempt to obtain from the majority the right to sue in the corporate 
name would be obviously futile, he may sue on behalf of the corporation in 
his own name as in the principal case. 4 THOMPSON, CORPORATIONS, 2 ed., 
§ 4552. The sale by the majority stockholders of controlling stock to a com- 
peting corporation will be enjoined. Dunbar v. American Tel. & Tel. Co., 224 
Ill. 9, 79 N. E. 423. But a transfer from a competing corporation to one that 
is not competing will not be enjoined. Hunnewell v. New York Central & H. 
R. R. Co., 196 Fed. 543. And where, as in the principal case, the transfer is 
from one competing corporation to another and there is no indication of injury 
resulting, there seems no basis for an injunction. See 13 CoL. L. Rev. 154. 


CoRPORATIONS — ULTRA VirES CONTRACTS: RIGHTS AND LIABILITIES OF 
Parties — CONSTRUCTIVE NoTICE OF CHARTER. — A corporation issued its 
shares of stock below par and marked them “fully paid-up.” The defendant 
bought them innocently from a shareholder. The articles of association 
showed this stock to have been issued below par. The liquidator of the corpo- 
ration now sues for the balance due on the stock. Held, that the plaintiff 
is estopped, as the defendant did not have constructive notice of the articles 
of association. In re Victoria Silicate Brick Co., Lid., [1912] Vict. L. R. 442. 
See NOTES, p. 540. 


CoRPORATIONS — ULTRA VIRES CONTRACTS: RIGHT AND LIABILITIES OF 
PARTIES — PERSONAL LIABILITY OF AGENT OF CORPORATION. — The defendant 
was the agent of a foreign corporation which had failed to comply with the 
registry laws of the state. Registration was a condition precedent to the right 
to do business in the state. The defendant knowing these facts made a contract 
in behalf of the corporation with the plaintiff, who did not know them. By the 
law of the state the corporation was not liable on the contract. Held, that the 
defendant is liable. Raff v. Isman, (Pa., Sup. Ct.). See Notes, p. 542. 


CrrminaL Law — STATUTORY OFFENSES — LIABILITY OF AGENT OF PuR- 
CHASER IN ILLEGAL Liquor SALE. — The defendant acted as a messenger 
for the buyer in the purchase of liquors, making no profit thereon himself. A 
statute made the sale of liquor illegal. Held, that the defendant is not guilty 
under the statute. Simpson v. Commonwealth, 152 S. W. 255 (Ky.); State v. 
Davis, Ont. Wkly. R. 412. 

A purchaser, though admittedly a party to a sale, is not liable under statutes 
forbidding the sale of liquor. Commonwealth v. Willard, 22 Pick. (Mass.) 476; 
State v. Rand, 51 N. H. 361. Various reasons are given for such holding. One 
ground relied on is that the offense is of a comparatively insignificant character. 
See Commonwealth v. Willard, supra, 478. Another reason advanced is that 
generally the seller can be convicted only by the evidence of the buyer. See 
Harney v. State, 8 Lea (Tenn.) 113, 117. Other decisions, however, rely on stat- 

















RECENT CASES. 551 


utory interpretation, holding that the statute by naming the seller impliedly 
excludes the buyer. State v. Rand, supra. Contra, State v. Bonner, 2 Head 
(Tenn.) 135, overruled by Harney v. State, supra. Although this ground of 
interpretation seems insufficient, the resulting construction is reasonable, since 
the purpose of the statute is principally to protect people against an inherent 
weakness, and not to punish for yielding to this weakness. This reason does not 
apply to the particular facts of the principal case, as the defendant was only the 
buyer’s agent. However, there is nothing in the words of the statute to justify 
the court in so interpreting it as to excuse the purchaser when buying for him- 
self, and hold him liable when buying for others, and hence a refusal to depart 
from the general rule seems proper. The great weight of authority is in accord 
with the principal case. Evans v. State, 55 Tex. Cr. 450, 117 S. W. 167; Anderson 
v. State, 32 Fla. 242, 13 So. 435. A few recent cases, however, have held the 
contrary view. Buchanan v. State, 4 Okla. Cr. 645, 112 Pac. 32; State v. Mc- 
Fadden, 151 Mo. App. 479, 132 S. W. 267. 


DeatH BY Wroncrut Act — NATURE OF DAMAGES RECOVERABLE UNDER 
FEDERAL STATUTE. — In an action by the intestate’s widow under the fed- 
eral Employers’ Liability Act of 1908 to recover damages for the wrong- 
ful death of the intestate, the court instructed that the jury could consider 
the value of the care and advice of the husband. Held, that the instruction 
is erroneous. Michigan Central R. Co. v. Vreeland, 226 U.S. 59, 33 Sup. Ct. 
192. 

The statute in question is substantially the same as Lord Campbell’s Act, 
which has been interpreted as allowing merely pecuniary damages as distin- 
guished from damages for mental suffering and grief. Strat. 9 & 10 Vict. 
c. 93; Blake v. Midland Ry., 18 Q. B. 93. Similar state statutes in this country 
have likewise been so interpreted. Howey v. New England Navigation Co., 
83 Conn. 278, 76 Atl. 469; Glawson v. Southern Bell Tel. & Tel. Co., 9 Ga. App. 
450, 71 S. E. 747. See Trrrany, DEATH By WroNGFuL Act, § 154. Conira, 
Norfolk & Western Ry. v. Cheatwood’s Adm’r, 103 Va. 356, 49 S. E. 489. As 
an original question, this limited construction seems questionable. The state- 
ment in the principal case that it is impossible to set a pecuniary valuation 
on loss of society and companionship is disproved by the granting of such 
damages in cases of alienation of affections and criminal conversation. Adams 
v. Main, 3 Ind. App. 232, 29 N. E. 792; Prettyman v. Williamson, 1 Penn. 
(Del.) 224, 39 Atl. 731. Parasitic damages in accident cases also show that 
damages for mental suffering and injured feelings may be estimated. Warren 
v. Boston & Maine R., 163 Mass. 484, 40 N. E. 895; Consolidated Traction Co. 
v. Lamberison, 59 N. J. L. 297, 36 Atl. too. See Burpicx, Torts, 2 ed., 100. 
But the danger of undue prejudice in the jury and the practical difficulty in 
ascertaining such damages make the wisdom of allowing them doubtful. It 
seems reasonable therefore in’ a cause of action not recognized at common 
law to require a clear legislative intention to allow them. 


Divorce — Atmmony — Power To Mopiry Awarp IN Gross. — In an ac- 
tion for divorce the court awarded the plaintiff a gross sum as alimony, but at 
the defendant’s request granted an extension of the time for the payment of 
part of it. The plaintiff meanwhile remarried, and the defendant sought to 
be relieved from his obligation to pay the sum still due. The trial court refused 
to grant his petition. Held, that it did not abuse its discretion in so doing. 
Narregang v. Narregang, 139 N. W. 341 (S. D.). 

Equitable decrees will not usually be modified after the expiration of the 
term during which they are rendered. Hurd v. Goodrich, 59 Ill. 450; Snyder v: 
Middle States Loan, etc. Co:, 52 W. Va. 655, 44S. E. 250. An award of an annual 
sum as alimony, however, being based on the wife’s right of continuous sup- 
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port, is by the better view not a final adjudication but subject to subsequent 
revision. Olney v. Watts, 43 Oh. St. 499. See 26 Harv. L. REv. 441. Contra, 
Sampson v. Sampson, 16 R. I. 456, 16 Atl. 711. An award of alimony in gross, 
on the other hand, changes the duty of continuous support into an obligation 
to pay immediately a fixed sum of money, and would seem to be a final settle- 
ment of the rights of the parties. Plastee v. Plastee, 47 Ill. 290; Petersine v. 
Thomas, 28 Oh. St. 596. Statutes allowing the modification of alimony de- 
crees are, however, sometimes interpreted as applying to awards in gross. 
Buckminster v. Buckminster, 38 Vt. 248; Hopkins v. Hopkins, 40 Wis. 462. 
Yet it seems clear that when the decree has been carried out there is no longer 
anything to modify, and since it may generally be enforced by execution 
without the further aid of equity, the fact that it is still unperformed should be 
immaterial. Therefore such statutes should be held to have no application to 
award in gross. Guess v. Smith, 100 Miss. 457, 56 So. 166. Cf. Krauss v. 
Krauss, 127 N. Y. App. Div. 740, 111 N. Y. Supp. 788. Since the award in the 
principal case was virtually one in gross, it would seem that the statute 
9 the trial court no discretion which it could abuse. See S. D. Civ. Cope, 
92. 


- Equity — JurispicTIon — ACTION BY MUNICIPALITY AGAINST Tax COL- 
LECTOR FOR TAXES COLLECTED. — The plaintiff township filed a bill in equity 
praying that the defendant, a tax collector, be ordered to‘account for taxes 
collected and to pay over money still due. Held, that equity has no jurisdiction. 
Franklin v. Crane, 85 Atl. 408 (N. J.). 

Agents to collect are generally held to be in a fiduciary relation. Séoll v. 
King, 8 How. Pr. (N. Y.) 298; In re Gent, 40 Ch. D. 190. A tax collector would 
clearly seem to be a fiduciary. Hill v. Fleming, 128 Ky. 201, 107 S. W. 764. 
He is treated as a trustee in that if he uses the money he is guilty of embezzle- 
ment. Commonwealth v. Fischer, 113 Ky. 491, 68 S. W. 855. Moreover, he is 
not allowed a plea of set-off. City of Waterbury v. Lawlor, 51 Conn. 171. And, 
if the fund is destroyed in spite of due care, he should be absolved from lia- 
bility. Ross v. Hatch, 51a.149. The jurisdictions holding a tax collector abso- 
lutely liable for money collected proceed on grounds of public policy. United 
States v. Presscott, 3 How. (U. S.) 578. They do not consider such an officer 
to be a mere debtor. United States v. Thomas, 15 Wall. (U. S.) 337. The deci- 
sion in the principal case may be merely a matter of procedure since the town- 
ship might have sued in indebitatus assumpsit. Allen v. Impett, 8 Taunt. 263. 
But see Bartlett v. Dimond, 14 M. & W. 49, 56. But it seems anomalous for 
equity to refuse to exercise its exclusive jurisdiction, because the law also gives 
a remedy. 


EvmeEnce — Documents — ReEcITALS IN ANCIENT Deeps. — The plain- 
tiff claimed land under a conveyance from an assignee in bankruptcy. The 
plaintiff offered as the principal evidence of the transfer of title to the assignee 
a recital of this in the assignee’s deed, which was over thirty years old but 
under which there had been no possession of the land in question. Held, that 
the recitals are admissible in evidence. Lacey v. Southern Mineral Land Co., 60 
So. 283 (Ala.). See NorEs, p. 544. 


EVIDENCE — Res GEsT&— VIOLATION OF RULES OF RaILwAy COMPANY AS 
EVIDENCE OF NEGLIGENCE. — In an action against a street railway company 
for the death of the plaintiff’s intestate, who was killed while getting on to a 
moving car, evidence of the rules of the company regulating the conduct of 
motormen was excluded. Held, that the exclusion is not errors Hoffman v. 
Cedar Rapids & M.C. Ry. Co., 139 N. W. 165 (Ia.). 

For a discussion of the principles involved, see 17 Harv. L. REV. 421. 
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HusBAND AND Wire — ContTRACTS BETWEEN HUSBAND AND WIFE — 
Errect oF ADULTERY OF WIFE UPON HER RIGHTS UNDER SEPARATION AGREE- 
MENT. — By the terms of a separation agreement the defendant promised to 
pay to the plaintiff a certain sum monthly for her support. There was no ex- 
press condition that she remain chaste. The plaintiff thereafter was guilty of 
adultery, and later sued for an installment under the agreement. Held, that 
the plaintiff cannot recover. Roth v. Roth, 138 N. Y. Supp. 573 (Ct. Gen. Sess., 
Oneida County). 

A wife loses her common-law right to support when she is guilty of adultery. 
Gill v. Read, 5 R. I. 343; Hunter v. Boucher, 3 Pick. (Mass.) 289. Therefore 
while failure to support a wife would ordinarily be criminal, the wife’s adul- 
tery will afford a defense. State v. Schweitzer, 57 Conn. 532, 18 Atl. 787; People 
v. Brady, 34 N. Y. Supp. 1118. The guilty wife cannot maintain a suit for 
separation and an allowance. Doe v. Roe, 23 Hun (N. Y.) 19; Hawkins v. 
Hawkins, 193 N. Y. 409. And where a separate allowance has been decreed sub- 
sequent guilt will prevent her from enforcing the obligation. Severn v. Severn, 
14 Grant Ch. (U. C.) 150. Since the wife’s right to support is based on the 
marriage relation, it would seem to be a sound public policy to refuse to enforce 
it when she has been guilty of such a serious offense against the relation. But 
where the right to support depends entirely on a contractual obligation, and 
adultery is not expressly made a condition of forfeiture in the separation agree- 
ment, to imply such a condition would not necessarily carry out the intention 
of the parties. Charlesworth v. Holt, L. R.g Exch. 38. Nor would public policy 
seem to demand a forfeiture of the wife’s contractual rights. Fearon v. Earl 
of Aylesford, 14 Q. B. D. 792. The authorities seem to be uniformly opposed to 
the holding of the principal case. Dixon v. Dixon, 23 N. J. Eq. 316; Sweet v. 
Sweet, [1895] 1 Q. B. 12. And the wife has not been deprived of her contract 
rights even when there has been a subsequent divorce because of her adultery. 
Charlesworth v. Holt, supra. 


ILLEGAL CONTRACTS — CONTRACTS AGAINST PuBLIC PoLicy — CoMPEN- 
SATION OF DETECTIVE BuREAU TO DEPEND UPON Success. — The plaintiff 
agency was employed to detect larcenies in the defendant’s factory. A reg- 
ular monthly sum was to be paid for their services with an additional com- 
pensation if the thieves were discovered and brought before the defend- 
ants with the goods in their possession. The plaintiff sued for services 
under the contract. Held, that the plaintiff cannot recover. Manufactur- 
Ww 5 Merchants’ Inspection Bureau v. Everwear Hosiery Co., 138 N. W. 624 
Wis.). 

The contract is held void as tending to perjury. Analogous cases of contracts 
to procure evidence have sometimes been declared illegal, when compensation 
depended on the satisfactory nature of the testimony produced, or the success- 
ful determination of the suit. Stanley v. Jones, 7 Bing. 369; Gillett v. Board of 
Supervisors of Logan County, 67 Ill. 256. More closely analogous, however, are 
reward contracts. These are not illegal even where the reward is for arrest 
and conviction. See Furman v. Parke, 21 N. J. L. 310, 313; Loring v. City of 
Boston, 48 Mass. 409, 411. Public officers as well as private individuals if not 
already under duty to accomplish the result desired may recover rewards. 
Morrell v. Quarles, 35 Ala. 544; England v. Davidson, 3 P. & D. 594. So may 
one who employs detectives. Wilmoth v. Hensel, 151 Pa. St. 200, 25 Atl. 86. 
It is true that the present contract is a secret one. Hence its performance will 
not be subject to public scrutiny, and it does not tend, by arousing the public, 
to deter criminals from future offenses. But this seems of little weight, nor 
does the inducement to commit perjury appear to be greater in a promise to 
pay for the detection of any crime that may be committed against the promisor 
than in a reward offered for the detection of a particular crime already com- 















554 HARVARD LAW REVIEW. 


mitted. It would seem that the policy of discouraging crimes should counteract 
a tendency to perjury, unless the inducement offered is out of proportion to the 
legitimate labor required. ; 

INTERSTATE COMMERCE — CONTROL BY STATES — RESERVATION BY STATE 
or Ricut To Fix INTERSTATE RATES AS CONDITION OF INCORPORATION OR 
Lease. — A state-owned interstate railroad was leased by a statute incorpo- 
rating the lessee and providing that all rates charged should conform to the 
schedules fixed by a state commission. The lessee filed rates within the maxi- 
mum fixed by the Interstate Commerce Commission but higher than the 
maximum of the state commission, though this maximum was reasonable. 
Held, that the state cannot compel the lessee to reduce the rates. Siate v. 
Western & Ailantic R. Co., 76 S. E. 577 (Ga.). See NorEs, p. 539. 


INTERSTATE COMMERCE — Wuat ConstiTuTES INTERSTATE COMMERCE — 
EFrect OF INTENT OF PERSON TO WHOM GOODS ARE SHIPPED. — The Sabine 
Company shipped lumber by rail from Ruliff, Texas, to Sabine, Texas, and 
indorsed over the bills of lading to one who had contracted to purchase. The 
purchaser had the lumber switched to the docks at Sabine, where it remained 
for thirty days until the arrival of a ship, chartered by the purchaser, on which 
it was loaded and carried abroad. At the time of the shipment by the Sabine 
Company the purchaser intended the lumber to go abroad but had not de- 
cided upon the particular destination. The Sabine Company did not know that 
the lumber was to go beyond Sabine. Held, that the shipment from Ruiliff 
to Sabine is part of a foreign shipment and is not subject to state rate 
regulations. Texas & New Orleans R. Co. v. Sabine Tram Co., 33 Sup. Ct. 
2209. 

A landmark in the development of the law as to the carriage of goods having 
an ultimate destination beyond a state was the decision that a steamer oper- 
ating on the navigable waters of the United States but wholly within a state, 
could be regulated by Congress if it carried goods to be transshipped beyond 
the state. The Daniel Ball, 10 Wall. (U. S.) 557. On the same principle the 
business of an intrastate railroad handling such goods is held not liable to state 
taxation. Norfolk & Western R. Co. v. Pennsylvania, 136 U.S. 114, 10 Sup. Ct. 
958. Further it has been decided that when goods are shipped under a bill of 
lading for an intrastate trip the regulation of the carriage is for Congress and 
not the state if the shipper intended to transship abroad, though he had not 
decided on a particular destination. Southern Pacific Terminal Co. v. Interstate 
Commerce Commission, 219 U. S. 498, 31 Sup. Ct. 279; Railroad Commission of 
Ohio v. Worthington, 225 U. S. 101, 32 Sup. Ct. 653. But cf. General Oil Co. v. 
Crain, 209 U. S. 211, 28 Sup. Ct. 475. In holding that the character of a 
shipment may be determined by the intent of the purchaser, the court takes 
a step in advance, and one not in accord with the view expressed in a slightly 
earlier case. Gulf, Colorado & Santa Fé Ry. Co. v. Texas, 204 U. S. 403, 27 
Sup. Ct. 360. That case, however, is possibly distinguishable on its facts, 
as the transshipment was made not by the original purchaser but by a person 
who purchased the goods from him. 





INTOXICATING Liguors— Witson ActT— APPLICABILITY TO FOREIGN . 
CommMERcE. — A judgment was obtained against the plaintiff in a state court 
of last resort for the amount of a license tax imposed on all liquor dealers as a 
police regulation by the state legislature under the authority of the Wilson 
Act. The plaintiff, who dealt only in foreign liquors, appealed on the ground 
that the Wilson Act applied only to interstate commerce, and that the tax 
was therefore imposed in violation of the provisions of the federal Constitution 
forbidding states to lay imposts, and giving to. Congress the power to regulate 
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foreign commerce. Held, that the Wilson Act applies to foreign as well as to 
interstate commerce. De Bary & Co. v. Louisiana, 227 U.S. 108, 33 Sup. Ct. 
239. See NOTES, p. 533. 


ManpaAmus — Parties — Ricut oF De Facto OFrFicer To Comper Pay- 
MENT OF SALARY. —In a mandamus proceeding to compel payment of a 
public officer’s salary, the defendant alleged that the relator was not properly 
commissioned in office. Held, that such a defense cannot be set up. State ex 
rel. Frank v. Goben, 152 S. W. 93 (Mo.). 

Because of the necessity of confidence in public acts, and to protect the rights 
of parties relying on official acts, a de facto title to a public office may not be 
collaterally attacked. State v. Carroll, 38 Conn. 449; People ex rel. Hoffman v. 
Hecht, 105 Cal. 621, 38 Pac. 941. But this doctrine is in no wise remedial to 
the officer himself. See 20 Harv. L. REv. 458. Only a public officer lawfully 
appointed or elected, and installed, has a right to compensation for his services. 
Wittmer v. City of New York, 50 N. Y. App. Div. 482, 64 N. Y. Supp. 170; 
City of Philadelphia v. Given, 60 Pa. St. 136. But cf. Cousins v. City of Man- 
chester, 67 N. H. 229, 38 Atl. 724. Thus in an ordinary action of debt for his 
salary, the plaintiff’s title to office may be questioned. City of Philadelphia v. 
Given, supra; Sheridan v. City of St. Louis, 183 Mo. 25, 81 S. W. 1082. Also 
in mandamus proceeding, contrary to the principal case, lack of de jure title 
may be set up. State ex rel. Dudley v. Daggart, 28 Wash. 1, 68 Pac. 340; 
Williams v. Clayton, 6 Utah 86, 21 Pac. 398. When, however, a third party 
claiming to be a de jure officer brings mandamus for his salary, the court by 
allowing a defense refuses to question the title of the de facto officer, for his 
title can then be justly adjudicated only in a quo warranto proceeding to which 
he is a party. State ex rel. Vail v. Draper, 48 Mo. 213; State ex rel. Simmons v. 
John, 81 Mo. 13. The principal case confuses a suit brought by the de facto 
officer himself with such cases, and by refusing without reason to go into the 
question of the plaintiff’s title to the office, allows a recovery. 


MINES AND MINERALS — ADVERSE POSSESSION WHERE SEVERANCE OF 
SuRFACE. — The defendant was owner of the surface of the soil through a deed 
reserving the minerals to the grantor. The plaintiff was grantee of the gypsum. 
The defendant mined the gypsum from time to time for more than the stat- 
utory period of limitations. Held, that an injunction will be granted to re- 
strain further removal. White v. Miller, 78 N. Y. Misc. 428 (Sup. Ct.). 

The right to the surface of land is capable of severance from the right to the 
underlying mineral deposits which thereby form a distinct corporeal heredita- 
ment. Hartwell v. Camman, to N. J. Eq. 128; Lillibridge v. Lackawanna Coal 
Co., 143 Pa. St. 293, 22 Atl. 1035. In case of such severance ordinary possession 
of the surface for the statutory period does not operate as adverse possession 
of the minerals. French v. Lansing, 73 N. Y. Misc. 80, 132 N. Y. Supp. 523; 
Armstrong v. Caldwell, 53 Pa. St. 284. Nor are occasional acts of mining and 
carrying off the minerals sufficient. Hooper v. Bankhead, 171 Ala. 626, 54 So. 
549; French v. Lansing, supra. The possession, to be sufficient, must include a 
continuous operation of the mines in accordance with the nature of the busi- 
ness. Gordon v. Park, 219 Mo. 600, 117 S. W. 1163. See Armstrong v. Caldwell, 
supra, 288. Cf. House v. Palmer, 9 Ga. 497. The acts must likewise be open . 
and notorious. Dartmouth v. Spittle, 19 Wkly. Rep. 444. See Gordon v. Park, 
supra. In general the extent of acquisition by adverse possession without 
color of title depends on the actual possession of the adverse claimant, which 
in the case of mines is confined practically to the part being worked. But 
where the claim is under color of title it is to the limits of that title, even 
though only part of the land is actually occupied. Jackson v. Olitz, 8 Wend. 
(N. Y.) 440. This distinction recognized in general in regard to land is not — 
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clearly drawn in the above cases, but there seems no reason for not applying 
it. See Wuite, MINES AND MINING, § 433. In the principal case it is not 
certain that the acts of adverse possession were continuous. 


Quasi-CoNTRACTS — RECOVERY FOR BENEFITS CONFERRED WITHOUT 
ConTRACT — RIGHT OF SUBCONTRACTOR WHEN ORIGINAL CONTRACTOR’S 
CLAIM Is UNENFORCEABLE. — A railroad company contracted to have its rail- 
road built by a foreign construction company. The construction company had 
the work done by local subcontractors. The railroad company defeated the 
suit of the construction company on the contract on the ground that the con- 
struction company had not complied with a statute providing, under penalty of 
fine, that foreign corporations should not transact business in the state until 
certain papers had been filed with the secretary of state. One of the subcon- 
tractors thereafter sued the railroad company for the value of his work in con- 
structing the railroad. Held, that the plaintiff cannot recover. Alexander v. 
Alabama Western R. Co., 60 So. 295 (Ala.). 

The acceptance from a subcontractor of improvements expressly contracted 
for by a landowner clearly affords no basis from which to imply in fact a promise 
on his part to pay the subcontractor. Farquhar v. Brown, 132 Mass. 340; 
Cleaves v. Stockwell, 33 Me. 341. And if the landowner must pay the contrac- 
tor there is no unjust enrichment on which to found a quasi-contractual re- 
covery. Peers v. Board of Education, 72 Ill. 508; Fender v. Kelly, 58 Ill. App. 
283. Accordingly if the effect of the statute is merely to deny a suit on the 
contract by the foreign corporation in the state courts the plaintiff here could 
not recover since the construction company could still sue the railroad com- 
pany in the federal courts. Groton Bridge & Mfg. Co. v. American Bridge Co., 
151 Fed. 871; Dunlop v. Mercer, 156 Fed. 545. Though there is language in 
the principal case which might indicate that the court takes this view of the 
statute, it is not certain that a departure is intended from the view previously 
taken that recovery in any court is made impossible. Dudley v. Collier, 87 Ala. 
431, 6 So. 304; Chattanooga National Building & Loan Association v: Denson, 
189 U.S. 408, 23 Sup. Ct. 630. And the court would probably deny the con- 
struction company a quasi-contractual recovery on the forbidden transaction. 
See Farrior v. New England Mortgage Security Co., 88 Ala. 275, 279, 7 So. 
200, 201; Western Union Tel. Co. v. Young, 138 Ala. 240, 243, 36 So. 374, 
375. Cf. Grand Lodge of Alabama v. Waddill, 36 Ala. 313; Delaware River 
Quarry & Construction Co. v. Bethlehem & Nazareth Passenger Ry. Co., 204 Pa. 
22, 53 Atl. 533. But see Dunlop v. Mercer, 156 Fed. 545, 553, 554. But 
nevertheless there still seems no basis for quasi-contractual recovery by the 
subcontractor, for he did the work solely on the credit of the construction 
company. Cf. Lauer v. Bandow, 43 Wis. 556; Tripp v. Hathaway, 15 Pick. 
(Mass.) 47; Quin v. Hill, 4 Demarest (N. Y.) 69; United States v. Pacific R., 
120 U.S. 227, 7 Sup. Ct. 490. See KEENER ON Quasi-Contracts, 350. If it 
be urged that the subcontractor relied. ultimately on the railroad for his 
pay, still as he did not contract with the railroad company for his compen- 
sation but chose to sell his services to the construction company for the 
obligation of the construction company, he has no standing in court to de- 
mand a cumulative right. 


SALES — IMPLIED WARRANTIES — WHOLESOMENESS OF Foop SERVED ON 
Drytnc Car. — The plaintiff sued for poisoning due to his eating canned 
asparagus in the dining car of the defendant company. The goods were of a 
well-known brand, had been purchased by the company of a reputable dealer, 
and the company could not by the exercise of the utmost care have discovered 
the defect. Held, that the plaintiff cannot recover. Bigelow v. Maine Central 
R. Co., 85 Atl. 396 (Me.). 
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It may be argued that serving food as incidental to the carrier’s public 
undertaking should impose no greater duty than that of utmost care, analo- 
gous to a carrier’s liability for hidden defects in construction. Cf. Ingalls v. 
Bills, 50 Mass. 1; Readhead v. Midland R. Co., L. R. 4 Q. B. 379. Similarly 
water companies are not absolutely liable where impure water causes disease. 
Buckingham v. Plymouth Water Co., 142 Pa. 221, 21 Atl. 824; Green v. Ash- 
land Water Co., 101 Wis. 258, 77-N. W. 722. But a carrier should certainly be 
held under no less absolute a duty than is ordinarily imposed in the serving of 
food. There are no cases involving innkeepers, but a restaurateur has been 
held to absolute liability. Doyle v. Fuerst, 129 La. 838, 56 So. 906. A contrary 
Illinois decision was later distinguished on procedural grounds. Sheffer v. Wil- 
loughby, 163 Ill. 518, 45 N. E. 253. See Wiedeman v. Keller, 171 Ill. 93, 99, 49 
N. E. 210, 212. If the serving of food be regarded as a sale, the doctrines of 
implied warranty are applicable. Most jurisdictions make the dealer in 
provisions for immediate human consumption a warrantor of wholesomeness, 
because of the buyer’s justifiable reliance on the seller’s superior judgment, 
and the public policy in preserving health. Divine v. McCormick, 50 Barb. 
(N. Y.) 116; Hoover v. Peters, 18 Mich. 51. Cf. Farrell v. Manhattan Market 
Co., 198 Mass. 271, 84 N. E. 481. The principal case recognizes this rule, 
but makes an exception in the case of canned goods on the ground that the 
buyer only relies on the seller to select a reputable brand and to inspect care- 
fully. Winsor v. Lombard, 35 Mass. 57; Julian v. Laubenberger, 16 N. Y. Misc. 
646, 38 N. Y. Supp. 1052. This distinction, it is submitted, wrongly disregards 
the public policy involved. 


SALES — RIGHTS AND REMEDIES OF SELLER — REVESTING OF VENDOR’S 
LIEN UPON INSOLVENCY OF BUYER AFTER SALE TO BoNA FiIpE PURCHASER. — 
The defendant held as bailee goods subsequently sold on credit by the bailor. 
Before the period of credit expired the first purchaser sold on credit to a second 
purchaser who sold to the plaintiff, a purchaser for value. All the sales were 
evidenced by written contracts. The second purchaser, the plaintiff’s vendor, 
then became insolvent. The defendant refused to deliver the goods to the plain- 
tiff, setting up as agent of the first purchaser a lien for the unpaid purchase 
price. Held, that the plaintiff can recover the goods. Willis v. Glenwood Cotton 
Mills, 200 Fed. 301 (Dist. Ct., S. C.). 

The defendant could set up whatever rights of possession the first purchaser, 
an unpaid vendor, had. A vendor’s lien for the unpaid purchase price is not lost 
when at the time of the sale the goods are in the possession of a bailee unless the 
bailee becomes the agent of the buyer and holds possession for him. Jn re 
Batchelder, 2 Fed. Cas., No. tog9, 2 Lowell 245. A vendor’s lien is waived by 
a sale on credit. Cutler v. Pope, 13 Me. 377. See Arnold v. Delano, 4 Cush. 
(Mass.) 33. But this lien revives, if the vendor still has possession, upon the 
expiration of the credit or upon the insolvency of the buyer. Owens v. Weed- 
man, 82 Ill. 409; Tuthill v. Skidmore, 1 N. Y. Supp. 445; Arnold v. Delano, 
supra; Milliken v. Warren, 57 Me. 46. A resale to third persons does not ordi- 
narily affect the right of an unpaid vendor in possession, for his lien is a legal, 
and not a mere equitable, right. Dixon v. Yates, 5 B. & Ad. 313. See Haskell 
v. Rite, 11 Gray (Mass.) 240. Therefore a sub-vendee, even though a bond fide 
purchaser, is usually subject to the revival of the vendor’s lien upon the in- 
solvency of the vendee.. McElwee v. Metropolitan Lumber Co., 69 Fed. 302; 
Hamburger v. Rodman, 9 Daly (N. Y.) 93; M’Ewan v. Smith, 2 H. L. Cas. 
309. The delivery to a boné fide sub-vendee of an order bill of lading will de- 
stroy the vendor’s lien, since the bill of lading is a symbol of possession. See 
McElwee v. Metropolitan Lumber Co., 69 Fed. 302. Facts giving rise to an 
estoppel may also prevent the vendor from claiming the lien. Stoveld v. Hughes, 
14 East 308; Fourth National Bank v. St. Louis Cotton Compress Co., 11 Mo, 
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App. 333. In spite of the contrary intimation in the principal case, a written 
contract of sale can hardly be a representation that the vendor-will not claim 
a lien in case of insolvency, thereby forming the basis for an estoppel; nor is 
such a contract a symbol of possession. In the absence of attornment by the 
bailee to the second purchaser, therefore, the principal case seems erroneous. 


SUBROGATION — ASSIGNMENT OF MORTGAGE TO SUBSEQUENT LESSEE ON 
REDEMPTION. — The assignee of a first mortgage obtained a subsequent lien 
on the mortgaged land. The owner of a lease intervening between the mortgage 
and the lien made large improvements on the land. After the acquisition of . 
the lien he brought a bill to compel the assignee of the mortgage to receive the 
debt and assign the mortgage. Held, that a decree will be granted. Hopkins 
v. Ketterer, 85 Atl. 421 (Pa.). 

A lessee may redeem and be subrogated to the rights of a prior mortgagee, 
when the mortgagee’s rights will not be jeopardized thereby. Hamilton v. 
Dobbs, 19 N. J. Eq. 227; Wunderle v. Ellis, 212 Pa. 618, 62 Atl. 106. Cf. Snook v. 
Zentmyer, 91 Md. 485, 46 Atl. 1008. The lessee’s equity in protecting his lease 
and improvements is clear. In the principal case no rights of the defendant 
were infringed, for he could not utilize his prior mortgage for the benefit of his 
lien, even where tacking is allowed, since the lien was acquired with construc- 
tive notice of the recorded lease. Toulmin v. Steere, 3 Meriv. 210. Subse- 
quently the mortgagee, to enforce his lien, may compel the lessee to foreclose; 
but the lessee can then sell subject to the lease, thus protecting his property 
right. The mortgagee’s former rights as a lienholder against the reversion, 
effective only after the original mortgage claim and the lease are taken out of 
the whole estate, are still preserved. The lessee, however, has no legal right 
to an actual assignment of the mortgage. Hamilton v. Dobbs, supra. But cf. 
Twombly v. Cassidy, 82 N. Y. 155. The equitable subrogation is adequate to 
protect him, for if the mortgage on the title record is marked “ Paid by lessee,”’ 
purchasers would take with notice of his equitable rights. And if an assign- 
ment is compelled, the assignor might perhaps be made liable on implied war- 
ranties. Cf. Waller v. Staples, 107 Ia. 738, 77 N. W. 570; Ross v. Terry, 63 
N. Y. 613. It would seem, therefore, that equity should not require an actual 
assignment. 


SURETYSHIP — SuRETY’s RIGHT OF SUBROGATION — RELATION OF DEPOSI- 
TORY’s SURETY TO STATE TREASURER’S SuRETY. — A bank in which the state 
treasurer had deposited public money failed and the bank’s surety was com- 
pelled to pay the loss. The surety claimed that the loan was illegal and that it 
should be subrogated to the rights of the state against the treasurer’s surety. 
Held, that the surety for the bank is not entitled to relief. United States Fidelity 
& Guaranty Co. v. Title Guaranty & Surety Co., 200 Fed. 443 (Dist. Ct., D. 
Md.). 

By the weight of authority, officials in charge of public money are absolutely 
liable for its loss except when caused by the act of God or a public enemy, not 
because they are debtors but for reasons of policy. Tillinghast v. Merrill, 151 
N. Y. 135, 45 N. E. 375; Rose v. Douglass Township, 52 Kan. 451, 34 Pac. 1046; 
United States v. Thomas, 15 Wall. (U. S.) 337. Some jurisdictions make ex- 
ceptions by statutory construction. State v. Gramm, 7 Wyo. 329, 52 Pac. 533; 
City of Livingston v. Woods, 20 Mont. 91, 49 Pac. 437. Others flatly deny the 
necessity for such a stringent rule and impose only the limited liability of a 
trustee. Wilson v. People, 19 Colo. 199, 34 Pac. 944; State v. Copeland, 96 
Tenn. 296, 34 S. W. 427. In the principal case, though the state might on any 
view have proceeded against the treasurer’s surety, it does not follow that the 
depository’s surety succeeded to that right. Since the bank actually received 
the money it was clearly the primary debtor, for the misconduct of the official 
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had nothing to do with the bank failure. It is only fair that the relation of the 
sureties should be determined by the liability of their principals, for that was the 
measure of their assumption. Thus the surety of an assignee of a lease stands 
in the relation of principal to the surety of the lessee although both are answer- 
able for the assignee’s default. Bender v. George, 92 Pa. St. 36. Likewise the 
surety of a deputy sheriff who has misappropriated money received in his 
officigl capacity, has a prior liability compared with that of the surety of the 
sheriff. Brinson v. Thomas, 2 Jones Eq. (N. C.) 414. The more general surety 
holds a position like that of a guarantor of a bill or note, whose liability is 
secondary to that of all the parties on the instrument although some of them 
are only sureties. Phillips v. Plato, 42 Hun (N. Y.) 189; Longley v. Griggs, 
10 Pick. (Mass.) 121. A further analogy is found where a public official with a 
general surety is required to furnish another surety for some special duty, in 
which case the general surety is not answerable at all for defaults in the special 
duty. Columbia County v. Massie, 31 Or. 292, 48 Pac. 694; County Board of 
Education v. Bateman, 102 N. C. 52, 8 S. E. 882; State v. Young, 23 Minn. 


551. 


Torts— NATURE OF Tort LIABILITY IN GENERAL—LIABILITY FOR 
BREACH OF STATUTORY Duty. — A statute imposed upon railroads the duty 
of fencing their tracks in certain cases. The defendant railroad failed to 
maintain its fence properly with the result that the plaintiff’s cattle escaped and 
were lost. Held, that the railroad company is liable. Stanley v. Atchison, 
Topeka, & Santa Fé Ry. Co., 127 Pac. 620 (Kan.). See Notes, p. 531. 





Trusts — NATURE OF TRUST RELATION — A Trust DISTINGUISHED FROM 
AN EQUITABLE CHARGE. — The defendant and others, in conveying certain 
realty, provided in the deeds that the grantee should maintain and support the 
defendant for life and should reserve a room and bedroom for the defendant’s 
use for life. The grantee mortgaged the property to the plaintiff who had 
knowledge of the defendant’s rights. The plaintiff foreclosed the mortgage 
and sought to dispossess the defendant. Held, that the defendant may retain 
his possession. Wolfe v. Croft, 11 East. L. Rep. 532 (Nova Scotia). 

The nature of the defendant’s rights should be determined from the intent 
as apparent in the deed. Hill v. Bishop of London, 1 Atk. 617; King v. Denison, 
1 Ves. & B. 260. If the instruments manifested a desire on the part of the 
grantors to have the defendant maintained out of part of the profits of the 
land, there would seem to be no difficulty in creating a trust of the whole land 
for this purpose. But in the principal case, in spite of the fact’ that the pro- 
vision for maintenance is coupled with another which can only be a trust, the 
above intent does not appear. The grantee is intended to take beneficially, 
subject merely to a duty tosupport the defendant out of any fund at all. This 
is an equitable charge. King v. Denison, supra; Loder v. Hatfield, 71 N. Y. 92. 
Rather than requiring any technical words to create such a charge, the courts 
have gone very far in implying an intent to create them. Harris v. Fly, 7 
Paige (N. Y.) 421; Crawford v. Severson, 5 Gill (Md.) 443. They may be 
created by deed as.well as by will. See Pomeroy, Equity JURISPRUDENCE, 
3 ed., $1244. In the principal case the promise was made directly to the de- 
fendant. But in the ordinary case of deeds the doctrine seems in substance 
to permit a beneficiary to sue on a contract for his benefit. The grantee, 
by accepting the conveyance, impliedly promises to follow the directions and 
thereafter is personally liable to support the grantor, who has also an equi- 
table lien on the land, as security for his personal claim. Brown v. Knapp, 
79 N. Y. 136; Loder v. Hatfield, 71 N. Y. 92. Since the mortgagee took with 
notice of the defendant’s rights, the court rightly held that ~ would not 
be extinguished. 
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VENDOR AND PURCHASER — RIGHTS AND LIABILITIES — Risk oF Loss IN 
ExecutTory SALE OF LAND. — The owner of a storehouse and lot contracted 
to sell the same to the defendant. A small portion of the purchase price was 
paid at the time of the contract and one half of the residue was to be paid several 
months later when a deed and purchase money mortgage were to be executed. 
Before the date for the conveyance and while the plaintiff by his lessee was in 
possession the storehouse was destroyed by fire. Held, that the loss falls upon 
the vendor in possession. Good v. Jarrard, 76 S. E. 698 (S. C.). 

The great majority of the jurisdictions of this country, as well as England, 
place upon the purchaser of real estate any loss occurring between the making 
of a contract and its performance. The principal case is interesting in that it 
sets up the fact of possession as a standard, the court reasoning that the party 
who has possession and the rights incident to ownership should bear the risk 
of loss. See 9 Harv. L. REv. 106. For a defense of the prevailing rule, see 
1 Cor. L. Rev. 1. See also 23 Harv. L. REv. 476. 


WITNESSES — COMPETENCY AS TO PARTICULAR MATTERS — BASTARDIZING 
THE IssuE: ADMISSIBILITY OF WIFE’s TESTIMONY TO PROVE ADULTERY. — In 
an action by the husband for a divorce on the ground of the wife’s adultery and 
for the establishment of the illegitimacy of the child, letters of the wife tending 
to prove non-access with the husband were offered as evidence on both issues. 
Held, that the evidence is admissible to prove adultery only. Bancroft v. Ban- 
croft, 85 Atl. 561 (Del. Super. Ct.). 

Husband and wife are generally held incompetent to prove non-access what- 
ever may be the form of legal proceedings and whoever may be the parties 
thereto. Rabeke v. Baer, 115 Mich. 328, 73 N. W. 242. See Chamberlain v. 
People, 23 N. Y. 85, 88; 25 Harv. L. Rev. 746. There is no sound basis for 
this rule, however, and the modern English cases show a tendency to re- 
strict its operation. In re Yearwood’s Trusts, 5 Ch. D. 545; Poulett Peerage, 
[1903] A. C. 395. See 3 WicmMorE, Evipence, § 2064. If it is to be re- 
stricted at all, the refusal of the principal case to apply it where the child’s 
status is not in issue seems entirely justified. See Tioga County v. South Creek 
Township, 75 Pa. St. 433, 437- 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION — EXTENT OF PRO- 
TECTION BY Immunity StaTUTE. — To an indictment for revenue frauds the 
defendant pleaded exemption from prosecution under the federal “Immu- 
nity Statute,” providing that no person shall be prosecuted on account of 
any transaction concerning which he may testify under oath in any proceeding 
under the Interstate Commerce Act. At a grand jury investigation under 
this act, the defendant had produced the books of the corporation of which he 
was an officer. His frauds were perpetrated in the corporation business. Held, 
that a verdict directed for the government is proper. Heike v. United States, 
227 U. S. 131, 33 Sup. Ct. 226. 

Under the federal and most state constitutions, a witness cannot be com- 
pelled to give testimony incriminating himself. U.S. Const., AMENDMENT V; 
N. Y. Const., Art. 1, §6. But when a statute gives a witness complete protec- 
tion within its jurisdiction, one who could otherwise invoke the constitutional 
privilege cannot refuse to testify. Brown v. Walker, 161 U.S. 591, 16 Sup. 
Ct. 644. See Counselman v. Hitchcock, 142 U. S. 547, 585-586, 12 Sup. Ct. 
195, 206. Even without such a statute, if the testimony required only remotely 
tends to incriminate him, he cannot refuse to testify. Rudolph v. State, 128 Wis. 
222,107 N. W. 466; State v. Thaden, 43 Minn. 253, 45 N. W. 447. Norcan he 
refuse to produce the corporate books if he is an officer of the corporation. 
Wilson v. United States, 221 U.S. 361, 31 Sup. Ct. 718; Dreier v. United States, 
221 U.S. 394, 31 Sup. Ct. 550. Contra, Rex v. Cornelius, 2 Str. 1210. The de- 
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fendant in the principal case, therefore, could clearly have been made to produce 
these books, even without the statute; but according to a literal interpretation 
of the statute he would be protected in so doing. But the purpose of the legis- 
lature in enacting the statute was not to give needless immunity to criminals, 
but to obtain evidence formerly unattainable. The court’s interpretation that 
the immunity is only coextensive with the former privilege gives complete 
effect to the intent of Congress. 
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Tue Law oF Quasi Contracts. By Frederic C. Woodward. Boston: Little, 
Brown, and Company. 1913. pp. lxi, 408. 


Within recent years the subject of quasi-contracts has received an increasing 
amount of attention. It has been taught in more than a score of law schools, 
and the work of instruction and investigation has been noticeably stimulated 
by the excellent case-books of Professor Scott and Professor Woodruff. Law 
writers and teachers have generally accepted the analysis and classification first 
made by Professor Ames, and it is gratifying to find that not a few decisions 
indicate a growing disposition on the part of courts to give recognition to these 
general principles instead of merely relying on a precedent dealing with the 
particular situation. 

It is twenty years since the well-known treatise of Professor Keener appeared. 
This pioneer book has unusual merits, and was immediately accepted as an 
authority. But its very merits have probably discouraged for an unduly long 
period any attempt to write a second book on the subject which would incor- 
porate the results of recent decisions as well as the contributions which have 
been made by writers of articles on special topics in various law periodicals. 

Professor Woodward’s book has, therefore, the initial advantage of being a 
timely book. The book has, however, more substantial claims to favorable con- 
sideration. The author has confined his treatment to those obligations aris- 
ing upon the receipt of a benefit the retention of which is unjust. The real 
problem is to ascertain to what extent this obviously vague generalization is 
entrenched in the law and to define its limits; and accordingly the author has 
wisely devoted the greater part of the book to a critical examination of the 
circumstances under which the benefit is received or retained. This classifi- 
cation and order of arrangement are conducive to precision of thought and will 
probably be found helpful to the student. 

It is needless to state that differences of opinion will probably always con- 
tinue to exist with respect to such unsettled questions as change of position as 
a defense and the doctrine of Price v. Neal.! It is nevertheless a service to 
summarize the points of strength and weakness of the several theories and to 
indicate the existing state of the authorities. In this task the author has suc- 
ceeded admirably. 

In a book dealing with a subject of such moderate compass it would have 
been fitting to have included a discussion of some topics to which the author 
has not referred. Thus, for example, there is no mention of the possibility 
of an interesting development in the law whereby a minor may, under some 
circumstances, be held in quasi-contract for non-necessaries supplied to him. 
A recovery in quasi-contract was allowed in Hall v. Butterfield.* 

The author has done his work carefully and thoroughly. His book cannot 





1 3 Burr. 1354. _ 2 59 N. H. 354. 
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fail to be of real assistance to all students of the law. A very full index and 
the citation of many recent cases will make it equally serviceable to the 
practitioner. L. F. S. 





A History oF FrENcH Private Law. By Jean Brissaud. Translated from 
the second French Edition by Rapelje Howell, with Introductions by W. S. 
Holdsworth and John H. Wigmore. Boston: Little, Brown, and Company. 
1912. pp. xlviii, 922. 


This, the second volume published in The Continental Legal History Series, 
is volume two of Professor Brissaud’s complete work. Volume one, which deals 
with the history of French public law, will be published as volume nine of the 
series. The introductory chapter on Primitive Law has, however, been trans- 
ferred from the latter volume to this. 

After the introductions by Dean Wigmore and Professor Holdsworth, noth- 
ing remains to be said as to the position occupied by Professor Brissaud’s 
work among the many histories of French law. For depth of scholarship and 
for the wideness of the field covered, it is not surpassed by any, and its value 
to the student of Anglo-American law is increased many times by the constant 
references to English books of authority. French legal history, if for no other 
reason than because of the light it tends to throw upon the beginnings of our 
own law, ought to be of the greatest interest and importance to us. But apart 
from this, Professor Brissaud’s history has a value for us. His painstaking 
and careful working out of doctrines and institutions, which, so far as the law 
of northern France is concerned, have in their origins many things in common 
with those of English law, but which now have become widely different, can- 
not but help to overcome, what Professor Holdsworth in his introduction 
calls “a complacent, and, may we add, an uninformed belief, in the excellencies 
of our own private law.” The excellencies of the common law, no one who is 
not ignorant will care to deny, but there is nothing more petrifying i in its effect 
upon the development of our law than the belief, formerly more widely held 
than now, that the common law is the final word in juristic science. Professor 
Brissaud’s history, with its great wealth of detail and its profound scholarship, 
ought to convince any who may still hold such views, that no system of law, 
however perfect, is a finality. 

Professor Brissaud has considered his subject matter by topics and not by 
periods, and a chapter is devoted to each of the following: The Family, Owner- 
ship and Real Rights, Obligations, Interstate Succession and Gratuitous 
Conveyances, System of Property between Spouses, Status and Capacity of 
Persons. 

The translation seems well done, though there are awkward constructions 
here and there and some errors, probably those of the printer. The use of 

“statu quo,” in the nominative and objective cases, as on pages 319 a 333) 
can hardly be defended. E. R. J. 





GESCHICHTE DER QUELLEN UND LITTERATUR DES ROEMISCHEN RECHTS. By 
Paul Krueger. Second Edition. Munich and Leipzig: Duncker dnd 
Humblot. 1912. pp. x, 444. 


This second edition of Professor Krueger’s monumental work will be warmly 
welcomed and eagerly read by all interested in the history of the sources and 
literature of Roman law, for it contains the results of the most recent discov- 
eries in archeology bearing upon the subject. The chief value of this second 
edition lies indeed in the additions made in consequence of these new discov- 
eries of source-material rather than in the few changes here and there found 
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necessary as a result of the investigations of other scholars since the publica- 
tion of the first edition. 

The period embraced by Professor Krueger in his work extends from the ear- 
liest times in Roman history down to the reign of the Emperor Justinian. The 
book is divided into three parts, which treat respectively of the era of the 
kings and the Republic, the Empire up to and including the reign of Diocle- 
tian, and from Constantine to Justinian. 

The book is extremely readable, and will prove of value not only to all who 
are interested in the fascinating study of Roman law, but to students of clas- 
sical history generally. W. S. MCN. 





Tue LAws OF ENGLAND. By the Right Honorable the Earl of Halsbury and 
other lawyers. In about twenty volumes. London: Butterworth and 
Company; Philadelphia: Cromarty Law Book Company. 


Vol. XX. Markets to Misrepresentation. 1911. pp. cci, 763, 63. 

Vol. XXI. Mistake to Partition. 1912. pp. ccxxviii, 867, 68. 

Vol. XX contains articles on Markets and Fairs (59 pp.), Master and Ser- 
vant (221 pp.), Medicine and Pharmacy (82 pp.), Metropolis (106 pp.), Mines, 
Minerals and Quarries (156 pp.), and Misrepresentation and Fraud (110 pp.). 
The article on Master and Servant is of constant interest to an American 
lawyer; and that on Misrepresentation and Fraud, from the master hand of 
Mr. G. Spencer Bower, is a valuable treatise in itself. 

Vol. XXI contains articles on Mistake (34 pp.), Money and Money-lend- 
ing (29 pp.), Mortgage (283 pp.), Negligence (134 pp.), Notaries (9 pp.), Nui- 
sance (72 pp.), Parliament (197 pp.), Partition (59 pp.). 

The standard set by the preceding volumes appears to be maintained. 
The series is a collection of very admirable treatises on English law. 

J. H. B. 





Tax EXEMPT AND TAXABLE INVESTMENT SECURITIES. By Sydney R. Wright- 
ington and Weld A. Hollins. Boston: Financial Publishing Company. 
1913. Pp. 234. 

As a manual for lawyers and investors in investment securities this book 
should be highly useful. It gives in convenient form the laws of the various 
states which levy a direct property tax on investments. Inheritance taxes 
and stock transfer taxes are not included. Investments are classified as stocks, 
bonds, notes, and deposits. “Stocks” is subdivided into stocks of banks, pub- 
lic service corporations, insurance corporations, manufacturing corporations, 
other business corporations, and unincorporated associations. Under “Bonds” 
United States, state and municipal bonds, local and foreign, and corporation 
bonds are treated. ‘Notes’ deals with commercial paper, and notes secured 
by real estate mortgages. “Deposits” treats of deposits in national, state, 
savings, and foreign banks. The book does not purport to be a legal treatise. 
It is intended as a convenient manual, and it apparently fulfils its purpose 
satisfactorily. : 





Tue INHERITANCE Tax Law. By Arthur W. Blakemore and Hugh Bancroft. 
Boston: Boston Book Company. 1912. pp. iv, 1376. 


This book is a painstaking collection of decisions, statutes, and facts as to 
the organization of corporations. It also contains the inheritance tax statutes 
of all the states. The references are accurate, and the book should be a very 
convenient one to the practitioner. 
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LECTURES ON LEGAL HISTORY AND MISCELLANEOUS LEGAL Essays. By 
James Barr Ames. With a Memoir. Cambridge: Harvard University 
Press. 1913. pp. viii, 553. 


THE Law or DAMAGES AND COMPENSATION. By F. O. Arnold. London: 
Butterworth and Company. 1913. pp. Ilxxvi, 316, 51. 


THe Two HaGueE CONFERENCES. By Joseph H. Choate. Princeton: The 
Princeton University Press. 1913. 


A TREATISE ON THE INCORPORATION AND ORGANIZATION OF CORPORATIONS. 
By Thomas Gold Frost. Fourth Edition. Boston: Little, Brown, and 


Company. 10913. pp. xv, 926. 


CoRPORATE PARLIAMENTARY Rutes. By Benjamin W. Hahn. Los Angeles: 
David R. Faries. 1913. pp. 82. 


Law oF COMMERCIAL EXCHANGES. By Chester Arthur Legg. New York: 
Baker, Voorhis and Company. 1913. pp. xxxiv, 381. 


Tue Frxep Law or PATENts. By William Macomber. Second Edition. 
Boston: Little, Brown, and Company. 1913. pp. clxix, 1044. 


THE CANADIAN TORRENS SysTEM. By Douglas J. Thom. Calgary, Canada: 
Burroughes and Company, Ltd. 1912. pp. xxvi, 782. 


























